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Dear Commissioners:

You tasked the Cascade County Attorney's Office with the following legal issue:

Do the Cascade County Commissioners have the authority to place on the general (or
primary) election ballot an initiative to prohibit the previously approved or allowed
recreational marijuana operations within the jurisdiction of Cascade County?

The short answer: No.

A local government with self-governing powers, such as the City of Great Falls, has much greater
authority than one without self-govemment powers. "A local govemment unit adopting a self-
govemment charter may exercise any power not prohibited by this constitution, law, or
charter." See 1972 Mont. Const.. Art. XI. Q 6 . See also MCA 7-5-102. Conversely, a'olocal
government unit without self-government powers has the following general powers: (b) A county
has legislative, administrative, and other powers provided or implied by law." See 1972 Mont.
Const.. Art. XI. Q 4(1Xb). See also MCA 7-3-402. Cascade County is a general powers
county. As a general powers commission, the Board of Cascade County Commissioners can only
act within such authority as has been granted to them by law.

The county commission's authority provided for in MCA 7-5-2101highlights the limits:

(l) The board of county commissioners has jurisdiction and power,
under such limitations and restrictions as are prescribed by law,
to represent the county and have the care ofthe county property and
the management of the business and concerns of the county in all
cases where no other provision is made by law.

(2) The board has jurisdiction and power, under such limitations
and restrictions as are prescribed by law, to perform all other acts
and things required by law not enumerated in this title or which may
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be necessary to the full discharge of the duties of the chief executive
authority of the county government.

(Emphasis added.)

Likewise, under MCA 7-5-2102, "The board of county commissioners has jurisdiction and power,
under such limitations and restrictions as are prescribed by law, to make and enforce such
rules for its government, the preservation of order, and the transaction of business as may be
necessary." (Emphasis added.)

In order for the Board of Cascade County Commissioners to unilaterally act to place on the general
(or primary) election ballot an initiative to prohibit the previously approved or allowed recreational
marijuana operations within the jurisdiction of Cascade County, it must have express or implied
authority to do so. In attempting to identifl, that authority, we have examined MCA $16-12-301
which describes a local government's authority to regulate recreational marijuana business.
Pursuant to MCA $ l6-12-301(7)(a), a county, such as Cascade County, that has initially voted to
approve recreational marijuana businesses within their county "may vote to prohibit the previously
approved or allowed operations within the jurisdiction."

As you are aware, the Yellowstone County Commissioners passed a Resolution placing an
initiative on the ballot to prohibit the previously allowed marijuana operations in Yellowstone
County. Although the Yellowstone County Attorney's Office has not issued a formal written
opinion for our review, based upon communications with their office, it is our understanding that
they apparently interpret the term "county" in MCA $ 16-12-301(7)(a) as authority for the Board
of County Commissioners to act. That have also apparently opined that because there is no specific
reference in MCA $ 16-12-301(7)(a) to the Petition process, such as is expressly stated in MCA $
16-12-301(3), that the Petition process is not required. Respectfully, we disagree with that legal
reasoning.

The term "county" in MCA $ 16-12-301(7Xa) cannot logically be read as synonymous with
County Commissioners. Further, the language of MCA $ l6-12-301(7)(a) simply provides for a
vote to prohibit the previously approved or allowed operations. It is entirely silent on the process
by which that vote happens. MCA $ 16-12-301(7Xa) contains no express or implied authority for
the Board of County Commissioners to unilaterally act to disregard the statutory citizen Petition
process in its entirety. For the Board of County Commissioners to do so, it would be usurping the
right of the electors to "enact, repeal, or amend an ordinance" through the Petition process, a
process which has been specifically reserved to the electors under the law. See Montana Code
Annotated TitleT, Chapter 5, Part l. Notably, that express authority for the Board of County
Commissioners to circumvent the Petition process has been established concerning local taxation,
to wit:

The local-option marijuana excise tax question may be presented to the
qualified electors of a county by a petition of the electors as provided in 7-5-



131,7-5-132,7-5-134,7-5-135, and 7-5-137 or by a resolution of the governing
body of the county.

MCA $ I 6- 12-3 1 1(2) (Emphasis added).

In addition to speaking with the Yellowstone County Attomey's Office, we have also discussed
this issue with the Granite County Attorney, who concurs with our legal analysis of MCA $ l6-
12-301. The electors of Granite County have, through the Petition process, placed this marijuana
issue back on the ballot in Granite County for the primary election in June.

The electors of Cascade County have the absolute right pursuant to MCA $ l6-12-301(7)(a) to
vote to prohibit the previously approved marijuana operations within the County. In order for that
to occur, the electors will need to follow the Petition process outlined Title 7, Chapter 5, Part 1 of
the Montana Code Annotated. The Board of Cascade County Commissioners does not have
authority to circumvent the public's Petition process and place on the general (or primary) election
ballot an initiative to prohibit the previously approved or allowed recreational marijuana
operations within the jurisdiction of Cascade County.

Sincerely,

JOSHUA A RACKI
CASCADE COI-INTY ATTORNEY

Carey Chief


