
1 

Doug James (2237) 
Bryce Burke (60050055) 
MOULTON BELLINGHAM PC 
27 N. 27th Street, Suite 1900 
P. O. Box 2559 
Billings, Montana 59103-2559 
Telephone: (406) 238-1565 
Doug.James@moultonbellingham.com 
 
 Attorneys for American Bank Center 
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MONTANA  

 

IN RE:  
 
 SHOOT THE MOON, LLC, 
 Debtor. 
 
JEREMIAH FOSTER, as trustee of the STM 
Liquidating Trust, successor, and assignee to the 
claim of Jeremiah Foster, as trustee for the Chapter 
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North Dakota chartered bank, and JOHN DOES 1-
10, 
 

Defendants. 

Case No. 15-60979-11 
 
 
 

Adv. No. 21-02005 
_______________________________ 

 
 
 

MOTION AND MEMORANDUM 
TO DISMISS 

AND NOTICE 

 
 American Bank Center (ABC) respectfully moves the Court to dismiss the Trustee’s 

Second Amended Complaint, hereinafter (“Complaint”), pursuant to Rule 12(b)(6) of the Federal 

Rules of Civil Procedure. Prairie Mountain Bank (PMB) was merged into ABC on October 18, 

2019. Thereafter, PMB ceased to exist as a legal entity. ABC is the successor to PMB by merger. 

In order to avoid confusion, all references herein will be to ABC.  

The Court should dismiss the Trustee’s Complaint as to ABC for the following reasons:  
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• On September 26, 2016, the Court approved a Global Settlement Agreement and 

Mutual Release pursuant to which the Trustee released any and all claims against ABC. 

(STM ECF 838).  

• The Amended Liquidating Trust Agreement contains an exculpation clause that bars 

the Trustee from asserting claims against ABC for its conduct as a Member of the 

Oversight Committee. (STM ECF 1244-1).  

• The Trustee failed to allege particular facts sufficient to assert fraud or constructive 

fraud claims or to toll the statute of limitations.  

I. Standard of Review. 

To survive a motion to dismiss under Rule 12(b)(6), Plaintiff must assert pleadings that 

“contain sufficient factual matter, accepted as true, to ‘state a claim for relief that is plausible on 

its face.’” Ashcroft v. Iqbal, 556 U.S. 667, 678 (2009) quoting Bell Atlantic Corp. v. Twombly, 550 

U.S. 544, 570 (2007). A complaint cannot merely recite conclusory allegations relating to the 

elements of a cause of action. Twombly, 550 at 555. Courts are also “not bound to accept as true a 

legal conclusion couched as a factual allegation.” Papasan v. Allain, 478 U.S. 265, 286 (1986) 

(internal citation omitted). 

Generally, a court may only consider the pleadings in ruling on a Rule 12(b)(6) motion. 

Hal Roach Studios, Inc. v. Richard Feiner & Co., 896 F.2d 1542, 1555 n. 19 (9th Cir.1990). The 

Court may also consider certain extrinsic evidence without converting a Rule 12(b)(6) motion into 

a summary judgment motion: (1) courts may consider material properly submitted as part of the 

complaint, and (2) courts may take judicial notice of matters of public record. Lee v. City of Los 

Angeles, 250 F.3d 668 (9th Cir. 2001). The Court has taken judicial notice of the docket and 

documents filed in In re Shoot the Moon, LLC, Bankr. Case No. 15-60979-11 and the transcript of 
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the September 15, 2016 Hearing Transcript on the Trustee’s Sale Motion (STM ECF 829). 

(ECF 45).  

II. The First Interstate Bank Motion to Dismiss. 

ABC respectfully joins in and incorporates by reference the Motion and Memorandum of 

First Interstate Bank (FIB) to dismiss the Trustee’s Second Amended Complaint pursuant to 

Rule 12(b)(6) of the Federal Rules of Civil Procedure, as though fully set forth herein. (ECF 27 & 

27-1). FIB’s arguments are equally applicable to ABC. Both parties had lending and depository 

relationships with Shoot the Moon and both parties served as Members of the Oversight 

Committee.  

III. The Trustee’s Claims are Barred by the Court Approved Global Release. 
 

At the outset, the Court should dismiss the Trustee’s complaint because the Global Release 

that was negotiated by the Trustee and approved by the Court released all the Trustee’s claims, 

including the alleged fraud claims asserted against ABC.  

The Trustee filed a Motion to Sell Substantially All of Shoot the Moon’s Assets. (STM 

ECF 743). ABC and other creditors objected to the Trustee’s Motion. (STM ECF 761-763, 765, 

794, 814, & 829). On September 14, 2016, the Trustee and ABC entered into a stipulated 

agreement (the “Settlement Agreement”) to resolve the objections of ABC and other creditors. 

(STM ECF 808). This Settlement Agreement included a broad Global Mutual Release of all 

claims. As consideration for the release, ABC agreed to compromise its allowed secured claim and 

released substantial cash collateral proceeds to the Trustee and Estate. Additionally, ABC agreed 

to release the first 25% of future distributions to unsecured creditors other than ABC. (STM 

ECF 835, ¶ 4). The Court entered an Order on September 26, 2016, granting the Trustee’s Motion 

to Sell Substantially All Assets and Approving the Settlement Agreement, including the release. 
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(STM ECF 838).1 The Trustee now attempts to set aside the Trustee’s release of ABC claiming 

that ABC concealed its involvement and assistance in facilitating a check kiting scheme. 

(Complaint, ECF 15, ¶¶ 80 & 81). The Trustee’s claims in his Complaint fail or become moot if 

the release contained in the Settlement Agreement is not set aside. The Trustee claims that his 

consent to the Settlement Agreement was obtained by fraud or constructive fraud because ABC 

had not disclosed the alleged check kiting scheme.  

The Trustee also claims that ABC should have disclosed the alleged check kiting scheme 

when it was appointed to the Oversight Committee. (Complaint, ¶ 70, ECF 15). The Oversight 

Committee was not established or created, and ABC was not appointed as a Member, until 

February 20, 2018, some 18 months after the Settlement and Release. (ECF 1158). Thus, Trustee’s 

claims rely upon the Court finding that ABC had a legal duty to disclose an alleged check kiting 

scheme 18 months after the Trustee had released any and all claims of the Estate, known or 

unknown, against ABC.  

This Court has previously upheld a release of all claims, even as to unknown fraud claims. 

In Lehman Commercial Paper, Inc. v. Moonlight Basin Ranch, LP, the Debtor (Moonlight Basin) 

attempted to set aside multiple releases, much like the Trustee here. The Court upheld the releases, 

finding that Moonlight Basin’s claims, even unknown fraud claims, could be validly and 

effectively released by a release agreement. 2010 Mont. B. R. 34, 2010 WL 2612721 (Bankr. D. 

Mont. June 25, 2010). The Court noted: 

[A] claim for fraud within the scope of a release can be released even if it is 
unknown to the releasor, and notwithstanding that the release did not make full 
disclosure of its wrongdoing before the release was granted As stated in the last 
cited case, “[a] ‘general release executed even without knowledge of a specific 
fraud effectively bars a claim or defense based on that fraud’” Further, a release 
that, by its terms, extinguishes liability on any and all claims arising in connection 

 
1 The Court’s Order expressly approved and incorporated the Stipulation containing the Release of All Claims and the 
UCC Stipulation that provided for the release of additional sale proceeds. (STM ECF 838, ¶¶ 4 & 8, pp. 39-40).  
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with specified matters is deemed to encompass claims of fraud relating to those 
matters, even if the release does not specifically refer to fraud and was not granted 
in settlement of an actually asserted fraud claim. 
 

Id. quoting Centro Empresarial Cempresa S.A. v. America Movil, S.A.B. de C.V., 901 N.Y.S.2d 
618, 2010 WL 2196425, *5 (June 3, 2010) (internal citations omitted). 

 
In Montana, release agreements are analyzed under the general law of contracts. Hanson 

v. Olijar, 231 Mont. 272, 752 P.2d 187, 189 (1988). Accordingly, when a release agreement is 

clear and ambiguous, it is applied as written. The release here is clear, unambiguous, and 

demonstrates an intent of the Trustee to broadly release all claims against ABC. The release states: 

Trustee, on behalf of the Estate, hereby fully, finally, absolutely, and forever 
releases and discharges [ABC], and [its] present and former directors, shareholders, 
officers, employees, agents, representatives, attorneys, consultants, fiduciaries, 
predecessors, successors, assigns, and affiliates, related corporate divisions, and 
their separate and respective heirs, personal representatives, attorneys, successors, 
assigns, and affiliates . . . from any and all actions (including, without limitation, 
avoidance actions under Chapter 5 of the Bankruptcy Code), causes of action, 
claims, debts, damages, demands, liabilities, obligations, suits, judgments, 
executions, and expenses and any and all other claims, counterclaims, defenses, 
rights of set-off, demands and liabilities whatsoever of any and every character, 
now known or unknown, direct and/or indirect, contingent or matured, of whatever 
kind or nature, for or because of any matter or things done, omitted or permitted to 
be done by [ABC], at law or in equity arising from events occurring prior to and 
including the date that Approval Order(s) is entered. 
 

(STM ECF 808, ¶ 7). 
 
The Stipulation between ABC and the Trustee involved a Global Mutual Release of any 

and all claims, known and unknown. (Id.). The release contains no language reserving fraud 

claims, meaning all alleged fraud claims here cannot be asserted by Trustee. Trustee has not 

asserted facts sufficient to maintain a cause of action against ABC in light of the Release of All 

Claims, along with the Exculpation Clause discussed further below.  

IV. ABC Had No Duty to Disclose the Alleged Check Kiting. 
 
The Court should dismiss the Trustee’s claims because they are also barred by the 

Exculpation Clause in the First Amended and Restated STM Liquidating Trust Agreement 

2:21-ap-02005-WLH   Doc#: 57   Filed: 11/08/21   Entered: 11/08/21 16:33:12   Page 5 of 25



6 

(“Restated Trust Agreement”). (STM ECF 1244). In addition to the broad release of all claims 

discussed above, ABC was exculpated for its conduct while acting as a Member of the Oversight 

Committee.  

The Trustee acknowledges that the bankruptcy Plan created the STM Liquidating Trust, 

subject to the STM Liquidating Trust Agreement. The Liquidating Trust Agreement was included 

as an appendix to Trustee’s Third Amended Disclosure Statement (STM ECF 1053). The Third 

Amended Disclosure Statement was approved on October 11, 2017 (STM ECF 1057), and the 

Chapter 11 Plan was confirmed on November 29, 2017 (STM ECF 1133). On June 12, 2018, the 

Trustee filed a Notice of Proposed Amendment to Liquidating Trust. (STM ECF 1212). The notice, 

in part, recognized that “Liquidating Trustee, Jeremiah Foster” sought to amend the Liquidating 

Trust “to extend the Trustee’s liability protection to the members of the Oversight Committee.” 

(STM ECF 1212-1). Thereafter, on November 9, 2018, the Trustee filed a Notice of Amendment, 

which included the First Amended and Restated STM Liquidating Trust Agreement (“Restated 

Trust Agreement”) (STM ECF 1243; the corrected Restated Trust Agreement is attached at STM 

ECF 1244). The corrected Restated Trust Agreement recited that it had been approved by the 

majority of Claim Amounts. (STM ECF 1244-1, p. 1).  

A. The Liquidating Trust Agreement does not impose a duty to disclose. 
 

The allegations in Trustee’s Complaint rely upon alleged action (or inaction) by ABC while 

it served as a Member of the Oversight Committee. (ECF 15, ¶¶ 67-71). However, the plain 

language of the Restated Trust Agreement, and the timing of the Agreement in relation to the 

Settlement Agreement, establish that ABC had no legal duty to make the disclosures asserted by 

Trustee in this case. 

A liquidating trustee is a representative of the estate empowered by the terms of the plan 

to handle the administration of the Trust estate. In re W. Funding Inc., 550 B.R. 841, 850 (B.A.P. 
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9th Cir. 2016), aff'd, 705 F. App'x 600 (9th Cir. 2017). Similarly, any functions or duties of the 

Oversight Committee would arise from the terms of the Restated Trust Agreement. See e.g. In re 

Health Diagnostic Lab'y, Inc., 584 B.R. 525, 532 (Bankr. E.D. Va. 2018) (“The powers and duties 

of a “representative of the estate,” such as a liquidating trustee, are dictated by such operative 

documents as the confirmation order, chapter 11 plan, and any applicable trust instruments.”) 

Principally, the plain language of the Restated Trust Agreement does not impose any legal 

duty upon ABC to disclose its knowledge or involvement in the alleged check kiting scheme. 

Section 3.3 of the Restated Trust Agreement notes the following Oversight Committee Member 

Duties: (a) approve the Trustee’s compensation pursuant to the terms of this Agreement; 

(b) approve the Trustee’s retention of counsel and other professionals, as well as the terms 

governing the engagement of such counsel and professionals, who may have been previously 

engaged by the Chapter 11 Trustee, and establish retainer terms, conditions and budgets; (c) in the 

event of the resignation, incapacity, or death of the Trustee, to appoint a successor Trustee; (d) in 

the event of the resignation, incapacity, or death of an Oversight Committee Member, to appoint 

a successor Oversight Committee Member; provided, however, that the Oversight Committee shall 

at all times consist of representatives of the three (3) general unsecured claimants holding the 

largest general unsecured claims who are not the subject of Trust Causes of Action; (f) [sic] review 

and approve any settlements and agreements related to the allowance of Claims; (g) generally 

oversee, review and guide the Trustee on the performance of Trustee’s duties and activities. STM 

ECF 1244-1. 

The plain language of the Restated Trust Agreement does not impose a requirement for 

ABC to disclose any alleged knowledge of the check kiting scheme. The only duty even remotely 

applicable to the present case would be ABC’s duty to “generally oversee, review and guide the 

Trustee on the performance of Trustee’s duties and activities.” (STM ECF 1244-1). This provision 
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sets forth a general advisory role of the Oversight Committee. It does not impart any affirmative 

duty upon Oversight Committee Members to disclose the now-alleged causes of action against 

ABC. Absent an affirmative duty imposed in the Restated Trust Agreement, ABC has no 

independent duty to make disclosure of this information to the liquidating trustee. Thus, Trustee’s 

alleged lack of disclosure, or concealment of the check kiting scheme by ABC cannot support 

Trustee’s declaratory claims in Counts I or II or the other claims in Trustee’s Complaint.  

B. ABC had no duty to disclose the alleged check kiting scheme because all claims 
and causes of action against ABC were released prior to the Effective Date of the 
Plan. 

 
ABC had no duty to disclose any information about the check kiting scheme because such 

claims never vested in the Liquidating Trustee. Under the Restated Trust Agreement, the Trustee 

was granted the broad powers to handle Trust Causes of Action (STM ECF 1244-1, § 4.3(l)). Trust 

Causes of Action are defined as “any and all Causes of Action that shall vest in the Liquidating 

Trust as of the Effective Date of the Plan.” (STM ECF 1244-1, § 2(j)). The Chapter 11 Plan 

effective date is December 29, 2017, or thirty days after the Plan confirmation date of November 

29, 2017. (STM ECF 1056, § 2.12; see STM ECF 1133). Thus, the Trustee, as Liquidating Trustee, 

only had power to handle causes of action that were outstanding as of December 29, 2017. 

At the outset, the Liquidating Trustee acknowledged that it had no Trust Causes of Action 

against ABC when it appointed ABC to the Oversight Committee. Under the Plan and the Restated 

Trust Agreement, the Oversight Committee Members were the largest general unsecured claimants 

“who are not the subject of Trust Causes of Action.” (STM ECF 1158). By appointing ABC to the 

Oversight Committee, Liquidating Trustee acknowledged and affirmed that it had no Trust Cause 

of Action against ABC. 

Further, ABC had no duty to disclose the allegations of check kiting as a Member of the 

Oversight Committee because, by law, these claims were not Trustee Causes of Action under the 

2:21-ap-02005-WLH   Doc#: 57   Filed: 11/08/21   Entered: 11/08/21 16:33:12   Page 8 of 25



9 

Plan. All claims against ABC were settled and released with the Settlement Agreement on 

September 4, 2016, before Plan confirmation and prior to the creation of the Liquidating Trust 

Agreement. As noted above, the settlement is extremely broad and recognizes that: 

“Trustee, on behalf of the Estate, hereby fully, finally, absolutely, and forever 
[released] and [discharged ABC] . . . from any and all actions (including, without 
limitation, avoidance actions under Chapter 5 of the Bankruptcy Code), causes of 
action, . . . any and all other claims . . . whatsoever of any and every character, now 
known or unknown, direct and/or indirect, contingent or matured, of whatever kind 
or nature, for or because of any matter or things done, omitted or permitted to be 
done by [ABC].”  
 

(STM ECF 808, § 7) 

Since all claims against ABC were settled prior to Plan confirmation, none of the alleged 

claims were “Trust Causes of Action” under the Liquidating Trust Agreement. Even accepting 

Trustee’s allegations as true, ABC had no legal duty to disclose an alleged claim that was 

previously released through the Settlement Agreement by the same Trustee while serving as 

Trustee of the Bankruptcy Estate. Since the claims asserted by Trustee were settled and released 

prior to Plan confirmation, these causes of action did not “vest in the Liquidating Trust as of the 

Effective Date of the Plan.” (1244-1 § 2(j)). Thus, ABC could not have any duty to the Trustee to 

disclose the check kiting under its general duty to “oversee, review, [or] guide” Trustee relating to 

Trust Causes of Action. 

The Trustee, through his current counsel, extensively negotiated a global settlement prior 

to Plan confirmation in the underlying bankruptcy case. This global settlement, codified as the 

Settlement Agreement, contained significant concessions from numerous parties to facilitate the 

settlement and sale of the underlying Shoot the Moon enterprise. Trustee’s counsel even 

acknowledged that “No one’s questioning the releases, which are a condition of the secured lenders 

to do this transaction.” [Hearing transcript 51:10-11, ECF 29, Exhibit A]. Now, the Trustee not 

only seeks to set aside the release provisions in the Settlement Agreement, but Trustee also 
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attempts to impose a duty upon ABC, as an Oversight Committee Member, to disclose causes of 

action that were previously settled, released, and thus did not vest in the Liquidating Trustee on 

the Plan Effective Date. Even crediting all facts in the Complaint as true, Trustee has not met its 

burden of establishing cognizable claims. The plain language of the Settlement Agreement releases 

any claims by Shoot the Moon and the Trustee against ABC. The plain language of the Liquidating 

Trust Agreement does not, as a matter of law, impose a new duty upon ABC to disclose any 

information about previously settled claims. ABC had no duty to disclose any information about 

the alleged check kiting scheme either before or after the Settlement Agreement the claims, and 

Trustee’s conclusory allegations to the contrary must fail.  

C. ABC was released from all liability for acts as a Member of the Oversight 
Committee. 

 
ABC has no liability to the Trustee or the Estate, because the Restated Trust Agreement 

specifically acknowledges that Oversight Committee Members “shall have no liability to any 

Beneficiaries or to any other person or entity for . . .the consequences of their acts and omissions 

in the performance of their respective duties [under the Restated Trust Agreement] and under the 

Plan . . . except to the extent such consequences are caused by acts which constitute bad faith, 

willful misfeasance, gross negligence or willful disregard of duties.” (STM ECF 1244-1). As 

described above, disclosure of the alleged check kiting scheme was not an affirmative duty of ABC 

under the Restated Trust Agreement, so any alleged “failure” to make this disclosure cannot be a 

bad faith disregard of ABC’s duties. Since ABC cannot face liability to trust beneficiaries or any 

other persons for its actions on the Oversight Committee, these acts likewise cannot serve as a 

basis for the causes of action in the present adversary case. ABC was released of any pre-

bankruptcy claims when the parties entered into the Settlement Agreement. It was further 

exculpated from any post-bankruptcy acts by the Restated Trust Agreement. Exculpation clauses 
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have previously been upheld in this Court and this Circuit. Blixseth v. Credit Suisse, 961 F.3d 

1074, 1084 (9th Cir. 2020), cert. denied, 141 S. Ct. 1394 (2021). Further, Trustee himself 

negotiated and was subject to the protection of the exculpation clause. See STM ECF 1244-1, 

§ 5.1. Trustee has not alleged any claims that are cognizable in light of the release and exculpation 

provided to ABC. The Trustee’s claims should all be dismissed. 

V. ABC Had No Duty to Disclose information to the Debtor or Trustee.  

The Trustee seeks to void the Court approved release of ABC by arguing that ABC had a 

duty to disclose Shoot the Moon’s alleged check kiting scheme. However, the Complaint asserts 

no facts that disclose the origin of this “duty to disclose”. The Trustee’s complaint alleges no facts 

that would give rise to the creation of such a duty. Absent allegations to the contrary, ABC is not 

bound by any duty to disclose information to Trustee. The Montana Supreme Court has previously 

noted: 

Unless there is some relation of trust or confidence between the parties which 
imposes upon a defendant the duty of making a full disclosure of the facts, there 
must be some active affirmative concealment of the fraud, something said or done 
to continue the deception or to prevent inquiry and lull plaintiff into a sense of 
security, in order to postpone the running of the statute.  
 

Skierka v. Skierka Brothers, 192 Mont. 505, 629 P.2d 214, 217 (1981).  
 
The Trustee failed to allege specific facts sufficient to establish a relationship of trust or 

confidence or any affirmative act to conceal the alleged fraud. Therefore, ABC is entitled to 

dismissal as a matter of law.  

The Complaint (ECF 15) makes no allegation that there was a special relationship or that 

ABC was a fiduciary to the Debtor or Trustee. Absent a fiduciary relationship, there is no legal 

basis for the alleged “duty to disclose”.  Skierka, supra at 217. In Montana, the relationship 

between a bank and borrower is ordinarily not a fiduciary relationship. Significantly, no fiduciary 

relationship arises if the borrower is being advised by others, such as legal counsel. Morrow v. 
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Bank of America, N.A., 2014 MT 117, ¶ 36; Simmons Oil Corp. v. Holly Corp., 258 Mont. 79, 85, 

852 P.2d 523, 526 (1993).  

A. The Debtor and the Trustee were Advised by Others.  

Both the Debtor and the Trustee were represented by legal counsel. Shoot the Moon 

employed Jeff Mora as its in-house counsel, prior to its bankruptcy filing. (Complaint, ¶¶ 33, 42, 

& 43, ECF 15). When Debtor filed bankruptcy, it was represented by Gary Deschenes. (STM 

ECF 2).  

The Trustee’s counsel, Dave Cotner, filed his application to be employed as counsel to 

represent the Trustee on October 29, 2015. (STM ECF 29). The Trustee has been represented by 

five different law firms during the Shoot the Moon case, including: (1) Datsopoulous, MacDonald 

& Lind; (2) Cotner Law, PLLC; (3) Shipman & Goodwin, LLP; (4) Shane Reely, Esq; and 

(5) Taleff & Murphy, PC.1 On January 29, 2016, the Court approved the Trustee’s application to 

hire Langel and Associates PC as his accountants.  (STM ECF 229). The Trustee also hired the 

Wipfli, LLP accounting firm. (STM ECF 1450). During the 11 months leading up to the Settlement 

Stipulation and Release, the Trustee was represented and advised by accountants and multiple 

counsel - not by ABC.2 Additionally, the Trustee hired Mark Macek, Clay Anderson, and 

Robert Hunziker to assist him in marketing and selling the assets of the Debtor. (STM ECF 162, 

173, & 258).  

Significantly, the Trustee does not allege that ABC provided advice to the Debtor or the 

Trustee and he makes no claim that there was any special or fiduciary relationship. Accordingly, 

there simply is no factual basis for the Trustee’s alleged duty to disclose. The underlying 

bankruptcy docket clearly shows how the Debtor and the Trustee utilized an extensive team of 

 
2 The Trustee’s Post-Confirmation Report discloses that the Trustee has paid his attorneys Datsopoulous MacDonald 
& Lind $821,621 and Cotner Law, PLLC $26,980. (STM ECF 1,450).  
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advisors to assist them with all aspects of the bankruptcy. There Trustee did not need—and does 

not allege—any financial advice was provided by ABC. As a matter of law, no special or fiduciary 

relationship existed, meaning no duty to disclose existed.  

B. The Standard Debtor – Creditor Relationship. 

The Trustee does not allege any facts to establish that the relationship between ABC and 

the Debtor was anything other than a standard Debtor – Creditor relationship. In general, the 

relationship between a bank and its customers is generally a debtor-creditor relationship without 

fiduciary responsibilities. Simmons Oil Corp., 258 Mont. at 84. Such was the case here between 

ABC and Shoot the Moon. Trustee’s Complaint recognizes this debtor-creditor relationship. See 

Complaint, ECF 15, ¶ 17. Further, Prairie Mountain Bank (the predecessor to ABC) was listed as 

two of Shoot the Moon’s top 20 unsecured creditors. (STM ECF 5). Prairie Mountain Bank also 

filed proofs of claim asserting $1,563,730.09 in secured and unsecured claims against the 

Bankruptcy Estate. (Claims 190, 191, 192, & 193). The Complaint, the underlying bankruptcy, 

and applicable law all recognize that ABC and Shoot the Moon were engaged in a debtor-creditor 

relationship, meaning ABC had no fiduciary responsibility or duty to disclose to either Debtor or 

Trustee. 

C. The Relationship Between ABC and the Trustee was Adversarial.  

In addition to the above, Trustee’s Complaint and the record in the underlying bankruptcy 

demonstrates that the relationship between the Trustee and ABC was adversarial. Both parties were 

represented by separate counsel. Further, ABC objected to the Trustee’s proposed sale of assets 

and other relief it requested in the underlying bankruptcy. 

On July 29, 2016, the Trustee filed a Motion for Approval of a Sale of Substantially All of 

Debtor’s Assets Free and Clear of Liens, Claims, Encumbrances, and Interests. (STM ECF 743). 
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The Trustee’s proposed sale included ABC’s collateral. In his August 2016 Monthly Operating 

Report, the Trustee reported on the Case Progress: 

The Trustee continues to work with Counsel to negotiate global terms to settle all 
secured creditor claims of the estate with the proposed proceeds from the sale of 
the enterprise and real estate assets.  
 

(STM ECF 827, Question 8). (Emphasis Added).  
 
On September 9, 2016, ABC objected to the Trustee’s Sale Motion. (STM ECF 794). 

ABC’s objection demonstrates that as of September 2016, the relationship between the Trustee 

and ABC was adversarial, and the Trustee was trying to negotiate terms with ABC as part of a 

global settlement.  

The adversarial nature of the relationship between the Trustee and ABC is a critical fact. 

ABC was not an advisor to the Trustee in September 2016. Yet, the Trustee now claims that 

somehow, from this adversarial relationship, a duty sprang into existence obligating ABC to 

disclose the Debtor’s alleged check kiting activities. Trustee has failed to plead sufficient facts to 

create any duty to disclose between ABC and Trustee or Shoot the Moon. The Trustee’s alleged 

“duty to disclose” is conclusory and is not based upon any particularized facts stated in the 

Complaint. Further, the Trustee’s “duty to disclose” theory is contrary to Montana law. Trustee’s 

claims, and his entire Complaint, should be dismissed as a matter of law.  

D. Trustee is prevented from making the claimed disclosure by law.  

The Trustee claims that ABC had a duty to disclose STM’s alleged check kiting scheme. 

(Complaint, ECF 15, ¶¶ 60 & 70). However, the Trustee failed to alleged facts sufficient to create 

such a duty. Furthermore, the “duty to disclose” alleged by the Trustee violates federal law. 

Contrary to the Trustee’s theory, ABC had and continues to have a duty to maintain confidentiality 

of its suspicious activity reporting, if any, as well as related documents.  
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 Banks are obligated under Treasury regulations authorized by the Bank Secrecy Act, (31 

U.S.C. § 5311 – 5330), to file Suspicious Activity Reports (SAR) whenever a customer acts in a 

way that raises suspicion of money laundering or fraud or other illegal activity. 31 C.F.R. 

§ 1020.320. Significantly, it is a federal offense for a Bank to disclose a SAR or any information 

that would reveal the existence of a SAR. 31 C.F.R. § 1020.320(e)(2). 

 In Jasso v. Wells Fargo, 2021 WL 4341953 (D. Ct. Nevada), the Court recognized the 

confidentiality of SARs as well as related documents and investigations: 

If a bank makes a SAR, then it and its employees are prohibited from “notify[ing] 
any person involved in the transaction that the transaction has been reported.” 31 
U.S.C. § 5318(g)(2)(A)(i). The implementing regulation by the FinCEN and OCC 
each similarly prohibit a bank from disclosing a SAR, but also any information that 
“would” reveal the existence of a SAR 31 C.F.R. § 1020.320(e)(1)(i); 12 C.F.R. 
§ 21.11(k)(1)(i)….  
 
When the OCC promulgated its final regulations, it emphasized that “the strong 
public policy that underlies the SAR system as a whole … leans heavily in favor of 
applying SAR confidentiality not only to a SAR itself, but also in appropriate 
circumstances to material prepared by the national bank as part of its process to 
detect and report suspicious activity, regardless of whether a SAR ultimately was 
filed or not.” 75 Fed. Reg. 75576-01, 75579 (Dec. 3, 2010). To that end, some 
courts have held that “documents which have been prepared as part of a national 
bank’s process for complying with federal reporting requirements are covered by 
the SAR privilege.” Lan Li v. Walsh, 2020 WL 5887443, at (S.D. Fla. Oct. 5, 2020).  

 
The Trustee’s claim that ABC had a duty to disclose the alleged check kiting scheme is 

contrary to federal law. ABC is prevented from disclosing SARs, if any, that were filed relating to 

Shoot the Moon and the alleged check kiting activity. ABC is prohibited from disclosing its SAR 

activity and related documentation, if any, meaning it cannot have the requisite “duty to disclose” 

alleged by Trustee. Federal law mandates strict confidentiality. ABC’s knowledge of and inquiry 

into the alleged activities of Shoot the Moon is not subject to disclosure to Trustee. 
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VI. The Trustee’s Fraud and Constructive Fraud Claims are Time Barred. 

The Trustee’s fraud and constructive fraud claims are barred by the applicable two-year 

statutes of limitations. Mont. Code Ann. § 27-2-203. The Trustee claims that the check kiting 

occurred between 2010 and 2015. (Complaint, ECF 15, ¶ 50). The Trustee filed this adversary 

action on August 3, 2021. Accordingly, Trustee’s claims, alleged to take place over 5 to 10 years 

before he brought the present action, are barred by the statute of limitations, cannot state a valid 

cause of action, and should be dismissed.  

Trustee’s attempt to toll or otherwise delay the running of the statute of limitations also 

fails. The Trustee attempts to get around his statute of limitations problem by asserting that his 

fraud claims did not accrue until he discovered the check kiting in “mid-September 2019”. 

(Complaint ¶ 86, ECF 15). The Trustee claims the check kiting was self-concealing and that ABC 

affirmatively concealed the check kiting from the Debtor, creditors, and Trustee. (Complaint 

¶¶ 84-88, ECF 15). See Mont. Code Ann. § 27-2-102(3).  

The Trustee failed to allege facts sufficient to demonstrate that the conduct in question was 

self-concealing. Under Montana law, the statute of limitations does not begin to run until “the facts 

constituting the claim have been discovered or, in the exercise of due diligence, should have 

been discovered by the injured party if . . . the facts constituting the claim are by their nature 

concealed or self-concealing.  

A. Trustee had full access to the accounts and the facts necessary to discover the 
alleged check kiting scheme. 

 
The Court should dismiss the Trustee’s claims because the alleged check kiting scheme 

was not self-concealing. The Trustee claims that he could not have discovered the check kiting 

activity, because “the activity took place in accounts that were not active operating accounts of 

Shoot the Moon at the time of the Bankruptcy.” (Complaint, ECF 15, ¶¶ 71 & 84) Notably, the 
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Trustee does not allege that the bank accounts at ABC were self-concealing. By the powers granted 

under the bankruptcy code, the Trustee had access to all information and facts necessary to 

discover the check kiting activity. In fact, it was Trustee’s duty to investigate and review this 

account information. 11 U.S.C. § 1106(a)(3). Trustee’s argument to delay the running of the statute 

of limitations fails as a matter of law.  

Trustee had access to the very bank accounts and associated information he summarily 

claims were self-concealing. In fact, on December 17, 2015, the Trustee filed amended bankruptcy 

schedules where he listed all eleven of the ABC accounts, by account number. (STM ECF 156, 

p. 3). Clearly, the account statements and associated checks were accessible and available to the 

Trustee. The Trustee even filed monthly reports with copies of the ABC and FIB account 

statements and checks attached. (STM ECF 218, 219, 220, & 283). The Operating Reports 

included hundreds of pages of STM and FIB account statements and checks.   

The Trustee claims that the check-kiting was self-concealing because the ABC accounts 

were inactive. (Complaint, ECF 15, ¶ 71). However, the Trustee fails to note that the ABC accounts 

were inactive only because the Trustee elected to open new operating accounts at Wells Fargo and 

stop using the ABC accounts. (STM ECF 218). The existence of the accounts was not concealed. 

The Trustee knew about and had control over the accounts. The only “concealment” was Trustee’s 

failure to review the information readily available to him. The ABC accounts were assets of the 

Debtor and were property of the Estate. (STM ECF 5, Schedule B, item 2).  

At the very latest, the statutes of limitation began to accrue on October 28, 2015 when 

trustee received access and duties to review Shoot Moon’s assets. As assets of the estate, Trustee 

had a duty to investigate those assets and the associated financial condition of Shoot the Moon. 11 

U.S.C. § 1106(a)(3). A review of Shoot the Moon assets became a duty of the Trustee upon his 

appointment in the underlying bankruptcy. Thus, Trustee, in the exercise of his duties, should have 
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discovered the alleged check kite through due diligence. The fact that the Trustee apparently failed 

to review the ABC accounts and the other records available to him did not make the allege check-

kite “self-concealing”.  

Trustee implicitly acknowledges that the information regarding the check kite was readily 

available to him during the bankruptcy. Trustee became aware of the alleged check kiting when 

he was preparing for a mediation conference on an unrelated Shoot the Moon matter. (Complaint, 

ECF 15, ¶ 72) During that preparation, the “Trustee and his representatives identified large 

transactions involving Cashier’s Checks which totaled $22 Million.” (Id.). In other words, the 

Trustee had the documentation and when he took the time to review it, he “discovered” the alleged 

check kite. Trustee’s conclusory allegations are contrary to the facts established by his own 

Complaint. The underlying bankruptcy filings and Trustee’s own Complaint establish that the 

information regarding the alleged check kite was readily available to the Trustee, and any 

concealment was caused by the Trustee’s own actions in inactivating the FIB and ABC accounts. 

Trustee has failed to plead sufficient facts to delay accrual of the statute of limitations. The facts 

constituting Trustee’s claim were not self-concealing, and the tolling arguments in Count II should 

be dismissed.  

When a party claims fraudulent concealment, they must plead with particularity the facts 

giving rise to the fraudulent concealment claim. Volk v. D.A. Davidson, 816 F.2d 1406 (9th Cir. 

1987). In Christian v. Atlantic Richfield Co., 2015 MT 255 ¶ ,380 Mont. 495, 358 P.3d 131, the 

Montana Supreme Court held: 

Fraudulent concealment consists of ‘employment of artifice, planned to prevent 
inquiry or escape investigation, and mislead or hinder acquisition of information 
disclosing a cause of action.’ Citing Cartwright v. Equitable Life Assurance Socy., 
276 Mont. 1, 914 P.2d 976 (1996).  
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Here, the Trustee alleged that ABC concealed and facilitated the check kiting scheme, 

(Complaint, ¶¶ 57, 58, 60, 69, 70, 71, 80, 88 120). However, the Trustee failed to allege how ABC 

concealed the check kiting scheme or plead any affirmative act by ABC to facilitate the scheme. 

The Trustee made no allegations that ABC took any affirmative step to conceal any check kiting 

or to prevent the Trustee or anyone else from discovering any check kiting. The Trustee does not 

allege that ABC’s account statements were inaccurate or untrue or that Trustee was misled by 

ABC. The Trustee does not allege that ABC acted to prevent inquiry or hinder the acquisition of 

information. The Trustee does not allege that ABC did anything outside of the ordinary course of 

business. The Trustee’s Complaint simply makes the general allegation that ABC concealed the 

check-kite. The Trustee’s allegations are conclusory and fail to assert specific factual allegations 

sufficient to establish a cause of action upon which relief may be granted.  

The uncontroverted facts demonstrate that the Trustee knew or reasonably should have 

known about the alleged check kiting involving the ABC accounts: (1) The Trustee knew about 

the eleven ABC accounts;3 (2) The Trustee had possession of ABC account statements and 

cancelled checks; (3) The ABC accounts were assets of the Estate that were disclosed by the Debtor 

in its Schedules on October 22, 2015. (Schedule B, item 2, p. 5, STM ECF 5). (4) On March 3, 

2017, the Trustee filed a Disclosure Statement wherein he listed claims that he intended to pursue. 

(ECF 963-7). In Appendix G, the Trustee clearly disclosed his intention to sue the Debtor’s banks, 

including ABC: 

 
3 Debtor filed bankruptcy on October 21, 2015 and filed its Schedules on October 22, 2015. (ECF 5).  Schedule B, 
item 2 clearly disclosed “CHECKING ACCOUNTS AT PRAIRIE MOUNTAIN BANK”.  (ECF 5, p. 5).  The Trustee 
was appointed on October 28, 2015. (ECF 28). A few weeks later on December 17, 2015, the Trustee filed Amended 
Schedules, including an Amended Schedule B that listed 11 bank accounts, by account number, at PMB. (ECF 156-
1, p. 3).  
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Financial Institutions Claims 
 
The Trustee of the Liquidating Trust will investigate and pursue as appropriate 
negligence, negligence per se, breach of duty and related claims against all 
institutions in which STM held a deposit and/or checking account. (ECF 963-
7). (Emphasis added).  
 

(5) On October 19, 2017, the Trustee filed an adversary action against Kenneth Hatzenbeller 

(“Hatzenbeller”) to recover $434,565.11 that had been transferred from Shoot the Moon accounts 

at ABC to Hatzenbeller. (Adv. No. 17-00065). Attached to the Trustee’s complaint was a two-

page list of checks drawn on ABC accounts payable to Hatzenbeller between May 30, 2015 and 

October 2, 2015 (Hatzenbeller, ECF 1-1). The fact that the Trustee was able to create the two-page 

exhibit listing all of the checks from Shoot the Moon entities to Hatzenbeller demonstrates that the 

Trustee had possession of and access to the Debtor’s banking records, including those involving 

ABC.  

The Trustee’s possession of those records and his ability to create the exhibit attached to 

his Hatzenbeller adversary complaint demonstrates that ABC did not conceal anything. Trustee 

had all the information in his possession to discover the facts alleged in his check kiting claims. 

Trustee has failed to plead sufficient facts to toll or otherwise delay the statute of limitations, and 

Count II should be dismissed. 

VII. The Pleadings in Plaintiff’s Complaint are Insufficient to Establish the Claims 
in Counts III, V, and VI. 

 
Counts III, V, and VI should be dismissed, because the facts asserted in Trustee’s complaint 

establish that STM knew about, participated in, and benefitted from the alleged check kiting. Under 

the allegations in Trustee’s Complaint, Shoot the Moon was actively involved in, aware of, and 

benefitted from, the alleged check kiting activity of Hatzenbeller. Trustee acknowledges that the 

check kiting scheme was “in effort to address Shoot the Moon’s financial troubles.” (¶ 24). This 

benefitted Shoot the Moon by “[providing] Shoot the Moon with substantial interest-free loans.” 
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(¶ 25). Trustee even alleges that “Shoot the Moon continued the check kiting scheme. (¶ 33). Even 

the sub-heading in Plaintiff’s complaint recognized that it was “Shoot the Moon’s and 

Hatzenbeller’s Fraudulent Check Kiting Scheme.” (ECF 15, p. 6). 

Trustee acknowledges that Hatzenbeller was the managing member of the Shoot the Moon 

Entities. (Complaint, ECF 15, ¶ 13). As a managing member, Hatzenbeller had authority to act on 

behalf of the Shoot the Moon entities. See e.g. Mont. Code Ann. § 35-8-301(2)(b); Wash. Rev. 

Code Ann. § 25.15.154; Idaho Code Ann. § 30-25-407. Under the respective LLC acts and general 

principles of agency, then, Shoot the Moon is generally responsible for, and has knowledge of, the 

acts of Hatzenbeller acting as its agent. Mont. Code Ann. § 28-10-602; Restatement (Third) Of 

Agency §§ 5.02, 5.03.  

A.  Trustee’s civil conspiracy claim fails, because the Complaint establishes that Shoot 
the Moon was an active participant in the alleged check kiting scheme. 

 
Trustee’s civil conspiracy claim fails because Shoot the Moon (through Hatzenbeller) was 

an active participant in the alleged fraudulent conduct. Trustee’s Complaint fails to establish that 

Hatzenbeller performed acts independent of Shoot the Moon. Hatzenbeller’s acts, and the alleged 

check kiting scheme, were acts of Shoot the Moon. Off. Comm. of Unsecured Creditors of Color 

Tile, Inc. v. Investcorp, 80 F. Supp. 2d 129, 138 (S.D.N.Y. 1999), aff'd but criticized sub nom. Off. 

Comm. of Unsecured Creditors of Color Tile, Inc. v. Coopers & Lybrand, LLP, 322 F.3d 147 (2d 

Cir. 2003) (“where the persons dominating and controlling the corporation orchestrated the 

fraudulent conduct, their knowledge is imputed to the corporation as principal.”) 

Trustee asserts that Shoot the Moon disregarded policies put in place by FIB and that 

Shoot the Moon continued the check kiting scheme. (Complaint, ECF 15, ¶ 33). The Complaint 

further recognizes and concedes that the alleged check transactions were “Shoot the Moon’s 

illegal activities” relating to activity with “Shoot the Moon’s accounts at PMB.” (Id., ¶¶ 39, 50). 
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The allegations in the Complaint explicitly recognize that Shoot the Moon was both aware of, and 

involved in, any alleged check kiting activity. Shoot the Moon benefitted from the alleged scheme, 

as it effectively received “substantial interest-free loans.” (Id., ¶ 25). If anything, Shoot the Moon 

was an active participant in the alleged civil conspiracy and is not entitled to allege damages 

against its co-conspirators. 

In addition to the above, Shoot the Moon’s civil conspiracy claim fails because of Shoot 

the Moon’s culpability for the asserted causes of action. The in pari delicto defense has repeatedly 

been used to bar the actions of “bankruptcy trustee[s] against third parties who participated in or 

facilitated wrongful conduct of the debtor[s].” Mosier v. Callister, Nebeker & McCullough, 546 

F.3d 1271, 1276 (10th Cir. 2008) (collecting cases). The court can dismiss causes of action where 

the complaint on its face establishes the in pari delicto defense. See Off. Comm. of Unsecured 

Creditors of Color Tile, Inc. v. Coopers & Lybrand, LLP, 322 F.3d 147, 164 (2d Cir. 2003) (finding 

in pari delicto can be established to affirm dismissal on the facts pleaded in a complaint). As 

discussed above, the actions of Hatzenbeller were acts made as a managing member of Shoot the 

Moon. Hatzenbeller’s alleged acts, even if illegal, served to benefit Shoot the Moon by providing 

interest-free financing to keep the company afloat during the economic downturn. (Id., ¶¶ 23-25). 

B.  Trustee’s fraud claims fail, because Shoot the Moon was aware of the issues with 
its accounts containing inadequate funds. 

 
Trustee’s fraud claims (Counts V and VI) similarly fail as a matter of law, because the facts 

in the Complaint establish that Shoot the Moon knew about, and benefitted from, the alleged check 

kiting. To establish a case for fraud, a party must establish the following elements: 

(1) A representation;  
(2) its falsity; 
(3) its materiality; 
(4) the speaker's knowledge of its falsity, or ignorance of its truth; 
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(5) his intent that it should be acted upon by the person and in the manner reasonably 
contemplated; 
(6) the hearer's ignorance of its falsity; 
(7) his reliance upon its truth; 
(8) his right to rely thereon; 
(9) and his consequent and proximate injury. 
 

Morrow v. Bank of America, 2014 MT 117, ¶ 88. 
 

The Complaint establishes that Shoot the Moon was both aware of, and benefitted from, 

the check kiting. Trustee cannot establish element 6 of fraud, because the Complaint itself 

recognizes that Shoot the Moon was aware of the account discrepancies and the alleged fraudulent 

check issues. Trustee’s cursory allegation of ignorance (Complaint, ECF 15, ¶ 109) is directly 

contradicted by a myriad of examples of direct communication by and between FIB and ABC to 

the members and managing member of Shoot the Moon regarding overdrafts and issues with Shoot 

the Moon’s account activity. (Id., ¶¶ 26-60 and exhibits). Trustee sets forth numerous instances 

over a five-year timeline where both ABC and FIB communicated with Hatzenbeller (Shoot the 

Moon’s managing member) regarding the checks, deposits, and other alleged involvement in a 

check kite. Id. These emails and other correspondence were shared with both Hatzenbeller and the 

other members of Shoot the Moon (See e.g. ECF 15, Exhibits C, D & F).  

The notifications and correspondence to Hatzenbeller, the managing member of Shoot the 

Moon, constitutes notice to Shoot the Moon itself. Restatement (Third) Of Agency § 5.02 

(notification given to an agent is effective as notification to the principal where the agent has actual 

or apparent authority to receive the notification). By the facts alleged in the Complaint, all 

members and managers of Shoot the Moon had knowledge of the account activity. Thus, Shoot 

the Moon had knowledge of the bank account activity. The Complaint recognizes that Shoot the 

Moon was aware of the fact that the check kiting scheme created issues with its accounts containing 
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available funds, meaning Counts V and VI fail to establish a claim for fraud and should be 

dismissed. 

VIII. Conclusion. 

The Complaint in this case should be dismissed with prejudice. First and foremost, 

Trustee’s attempt to circumvent the Settlement Agreement should fail. The claims in Trustee’s 

Complaint are barred by the release provided in the Settlement Agreement and further by the 

exculpation provisions in the Restated Trust Agreement. Trustee’s conclusory allegations are 

insufficient to overcome or set aside the release of claims against ABC. 

Shoot the Moon was an active participant in any of the alleged claims that are being made 

by the Trustee. Trustee has likewise failed to assert claims to establish any duty by ABC to disclose 

the check kiting activity. 

For the reasons established herein, and for the reasons articulated in ECF 27-1, ABC 

respectfully requests that the Court dismiss all claims asserted by the Trustee with prejudice. 

 DATED this 8th day of November, 2021. 
 

MOULTON BELLINGHAM PC 
 
 
By  /s/ Doug James    
 DOUG JAMES  
 BRYCE BURKE 
Attorneys for American Bank Center 

 
 

  

2:21-ap-02005-WLH   Doc#: 57   Filed: 11/08/21   Entered: 11/08/21 16:33:12   Page 24 of
25



25 

NOTICE OF OPPORTUNITY TO RESPOND 
AND REQUEST A HEARING 

 
If you object to the application, you must file a written responsive pleading and request a hearing 
within fourteen (14) days of the date of the notice. The responding party shall schedule the hearing 
on the application at least twenty-one (21) days after the date of the response and request for 
hearing and shall include in the caption of the responsive pleading in bold and conspicuous printing 
the date, time, and location of the hearing by inserting in the caption the following: 
 

NOTICE OF HEARING 
Date: _________________________ 
Time: ________________________ 
Location: _____________________ 
 

If no response and request for hearing are timely filed, the Court may grant the relief requested as 
a failure to respond by any entity and shall be deemed an admission that the relief requested should 
be granted. 
 

DATED this 8th day of November, 2021. 
 

MOULTON BELLINGHAM PC 
 
 
By  /s/ Doug James    
 DOUG JAMES  
 BRYCE BURKE 

 
 
 
 

CERTIFICATE OF MAILING 
 
 I, the undersigned, do hereby certify, under penalty of perjury, that on this 8th day of 
November, 2021, a copy of the foregoing was served by (1) electronic means pursuant to LBR 
9013-1(c) on the parties noted in the Court’s ECF transmission facilities. 
 
 
 
 
        /s/ Doug James    
         DOUG JAMES 

 
4853-7010-4833, v. 30 
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