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of

Dear Rina,
The Cascade County Elections Office has requested an opinion regarding whether certain City of
Great Falls Commission Candidates, specifically Gregory Schoby, Paige Turoski, and Kendall
Cox, who have each filed a Declaration for Nomination and Oath of Candidacy (Declaration)
with the Cascade County Elections Department, may appear on the Official City of Great Falls
Primary Municipal Election Ballot in November 2027.
Under Montana law, "an individual who has filed a declaration or petition for nomination... as a
candidate for public office" is a candidate. See l3-1-101(8)(a), MCA. Pursuant to 44.11.220(2)
Administrative Rules of Montana, a candidate "shall file certificationl with the commissionel
pursuant to 3l-37-201, MCA, within five days of becoming a candidate as defined by 13-l101, MCA." (Emphasis added.) Further, as set forth at MCA 13-37-201(3), "the certification of
a candidate...must be filed with the commissioner."

Both Gregory Schoby and Paige Turoski presented their Declarations to the Cascade County
Elections Department on or about Apt',l22,202l, making each of them a candidate and
necessitating their registering with the Commissioner of Political Practices (COPP) no later than
April27 ,2021. In reviewing the Campaign Electronic Reporting System (CERS), Candidate
Schoby filed his certification on June 21,2021 and Candidate Turoski filed her certification on
June29,2021. Kendall Cox presented his Declaration to the Cascade County Elections
Department on or about May 7,2021, making him a candidate and necessitating his registering
I Certification is accomplished by completing
a "statement of Candidacy" through the Campaign Electronic
Reporting System (CERS) form Cl or CIA which is located at the Commissioner of Political Practices webpage at
www.politicalpractices.mt. gov
2
Commissioner means "the Commissioner of Political Practices as created under 2-15-41I and 13-37-102, MCA."
ARM 44.1r.103(7)
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with the COPP no later than May 12,2021. To date, based upon a search of the CERS public
records, Candidate Cox has not yet filed a certification with the COPP.
Montana law provides at MCA 13-37-126(1) that "the name of a candidate may not appear on
the official ballot for an election if the candidate....fails to file any statement or report as
required by ... this chapter." (Emphasis added.) The COPP is burdened with the responsibility,
pursuant to MCA 13-37-126(3)(a) of "carrying out the mandate" established by MCA 13-37-126
by requiring the COPP to "by a written statement, notifu the secretary of state and the election
administrator conducting an election when a candidate...has not complied with ...the provisions
of [MCA Title 13, Chapter 37) and that the candidate's name may not appear on the official

ballot."
The COPP was notified on June 16,2021that Candidate Schoby had failed to timely comply
with MCA 3l-37-201, when Jeni Dodd filed a complaint under Cause No. COPP 2021-CFP0163. In its Finding of Sfficient Facts To Support A Campaign Practice Act Violation,the
COPP determined that Candidate Schoby violated Montana's campaign practice laws, and that
such violation was not subject to either de minimis or excusable neglect. Consequently, the
COPP referred the matter to the Lewis and Clark County Attorney for consideration of
prosecution, which would likely result in payment of a negotiated fine. The Opinion included no
demand by the COPP that Candidate Schoby's name appear or be stricken from the ballot.
Despite presenting their Declarations on the same date and being subject to the same registration
timeline, why Candidate Schoby's campaign practice laws violations were complained of to the
COPP and Candidate Turoski's were not is unknown at this time. In the event a complaint is
filed with COPP and Candidate Turoski is also found to have violated Montana's campaign
practice laws, it is logical to assume that Candidate Turoski will in similar fashion have her
violation referred to the Lewis and Clark County Attorney for consideration of prosecution, and
possible resolution by payment of a negotiated fine. It is logical to assume that any opinion
which may be issued by the COPP concerning Candidate Turoski's apparent campaign practice
laws violation(s) will be equally silent regarding whether Candidate Turoski's name shall appear
or be stricken from the ballot.
The Montana Supreme Court was presented in 2016 with the opportunity to analyze and opine
on the application of MCA 13-37-126. Jeff Essmann (Essmann) filed a Petition of
Extraordinary Relief, Writ of Mandate, and TRO/Injunction in Original Proceeding with the
Montana Supreme Court under Cause No. OP-05 224's argoing that Secretary of State candidate
Roger Roots (Roots) should be removed from the general election ballot based upon the mandate
of MCA 13-37-126 given that Roots failed to file various forms with the Commissioner of
3
As both Dodd and the COPP failed to provide courtesy copies to the Cascade County Elections Department of the
Petition or June 29, 2021 Findings, tle Cascade County Elections Department was not aware of Schoby's failure to
comply with the election laws until July 13, 202l,when Candidate Turoski provided a copy of the case.
4
Err*on v. State,385 Mont. 541,382P.3d 869 (2016) (Table) (This decision without published opinion is
referenced in the Pacific Reporter. See Mont. Sup. Ct. Internal Operating Rules s 1.)
5
As an unpublished opinion, the Cascade County Attorney's Office had no knowledge of the Essman case or the
holding set forth therein until a copy of the opinion was provided by the COPP on July 13, 2O2l .

Political Practices as required by MCA Title 13, Chapter 37. In its decision, a majority of the
Supreme Court adopted the argument of the Commissioner of Political Practices that "under l337-126(1), MCA it is the failure to file the requisite statements or reports that deprives a
candidate of the right to appear on an official ballot, and that a delayed filing does not constitute
a failure to fiIe." Id at 6.
Contrary to the directives of MCA 13-37-126(3)(a), Jeff Mangan, Commissioner of Political
Practices, has not issued a written statement to the secretary of state or the Cascade County
election administrator notiffing them of candidates who have not complied with the provisions
of MCA Title 13, Chapter 37 and that such non-compliant candidate names may not appear on
the official ballot. Instead, on June 29,2021, Deborah Belford, Compliance Specialist with the
Commissioner of Political Practices notified Cascade County's Election Administrator thal, inter
alia, candidates Gregory Schoby and Paige Turoski "have satisfied the reporting requirements of
Title 13, chapter 37, MCA" and "the requirements with the Commissioner of Political Practices."
Notably absent from the June29,202l, notification from the COPP is the name of Kendall Cox.
Thereafter, on June 30,2021, Commissioner Mangan submitted a letter to Secretary of State
Jacobsen asserting that "all Montana Counties who are holding a2021Municipal Primary
Election have received a letter of the persons listed who have satisfied the reporting requirements
of Title 13, Chapter 37 MCA with the Commissioner of Political Practices."

Applying the foregoing authority to Candidates Schoby, Turoski, and Cox, and as evidenced by
the COPP certifications made to both the Cascade County Elections Administrator and the
Secretary of State, despite being delinquent and non-compliant with the five-day timeline
established under MCA 13-37-201, having nonetheless completed their registration with the
COPP, Candidates Schoby and Turoski may appear on the Great Falls Primary Municipal
Election ballot. Although not specifically identified by the COPP as required by MCA 13-37126(3)(a), as non-compliant with the provisions of Title 13, Chapter 37, Candidate Cox has
failed to file the requisite report and should, consequently, be deprived of the right to appear on
the Great Falls Primary Municipal Election ballot. In the event that Candidate Cox files the
requisite report, please notifu the County Attorney's Office immediately so that we can evaluate
what ramifications, if any, compliance may have.

JOSHUA A. RACKI
COUNTY
B
arey

Chief

Deputy

Enclosures:

o
o
o
o

Dodd v. Schoby, COPP 2021-CFP-016
Essman v. State,385 Mont. 541,382 P.3d 869 (2016)
June 29,2021, COPP Belford Memorandum to Cascade County Election Administrator
June 30,2021, COPP Mangan Letter to Montana Secretary of State

Cc: Board of Cascade County Commissioners

BEFORE THE COMMISSIONER OF
POLITICAL PRACTICES OF THE SIATE OF MONTANA
Dodd v. Schoby

FINDING OF SUFFICIENT FACTS TO
SUPPORT A CAMPAIGN PRACTICE
ACTVIOI,ATION

No. COPP 2O2L-CFP-OL6

On June 16,2021, Jeni Dodd of Great Falls, Montana filed a campaign

practices complaint against Gregory Schoby, also of Great Falls. The complaint
alleges that candidate Schoby failed to timely register as a candidate with the
COPP as a candidate for election

in a 2O2l municipal (city) election.

SI'BSTANTIVE ISSUES ADDRESSED
Timely filing of a Statement of Candidate and proper filing of a campaign
finance report.
FINDINGS OF FACT
The foundational facts necessary for this Decision are as follows:

Findins of Fact No. 1 : On April 22,2O2L, a Facebook page named
Schoby for Commissioner was created. That same day, a pich:re of
Mr. Schoby was posted to the page, accompanied by a statement
of "l am happy to €rnnounce my run at GF City Commissioner! After
having several different conversations over the last few months I
have made a decision to jump on board. This Position is a stepping
stone for me in politics. 2 Reasons off the bat that I want to take
this on. 1, for YOU and our community to better and keep our great
city goingtll 2. l'm all for business we need economic growtl in
Great Fallsll #better4businessbetter4greatfalls', (Commissioner,s
Records).
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Findins of Fact No. 2 : On April 22, 2021, candidate Schoby filed a
Declaration for Nomination and Oath of Candidacy with the
Cascade County Elections Department, signaling his participation
as a candidate for the office of City Commission in the City of Great
Falls. I (Commissioner's Records).
Findine of Fact No. 3: On June 7 , 2021, a picture of a contributor
form distributed by candidate Schoby was posted to the Schoby for
Commissioner Facebook page, accompanied by a statement of "Hey
allll Its that time that I ask you for some linancial support.
Campaign cost are not cheap. I am asking that if you can help
please print this form off and mail to address listed. or if you want
i can also meet with you personally. Just shoot me a message.
Great Falls needs something new, something fresh. Message me
directly with any quesdons and thanks again for Your Supportt
Reminder that there is a MAX amount that can be donated of $ 180

per person'.2 The contributor form included an attribution
message of "Paid for by Schoby for Commissioner Treasurer
Chance Muretta 225 RiverView 1 E Great Fal1s, MT 59404".
(Commissioner's Records).

of Fact N
: On June 21, 2021, candidate Schoby frled a
C-lA Statement of Candidate as a candidate for cit5r council in the
City of Great Falls with the COPP. Under Reporting Status,
candidate Schoby certified that his campaign "Will spend more
than $50O.O0" (see Exhibit C). (Commissioner's Records).

Findins of Fact No. 5 : Candidates for election to municipal office
who certify that the campaign "Will spend more than $500.00, had
C-5 campaign finance reports due on or before Monday, June 21,
202 1. Candidate Schoby did not lile a C-5 campaign finance report
on or before June 2 1, 202 1 . (Commissioner's Records).
DISCUSSION
Can

didate registration

The first allegation raised by this complaint concerns candidate

registration for Montana's 2021 municipai

(ci$

elections. The complaint

I
2
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argues that despite participating as a candidate for election to municipal office

in the City of Great Falls, candidate Schoby did not timely file a statement of
candidate with the COPP.

Mont. Code Ann. 513-37-201 requires that candidates seeking election to

public office register with the COPP "within 5 days after becoming a candidate,,.
While exemptions exist for certain school districts and special districts,

municipal candidates are not provided any sort of exemption. This means that
any candidate seeking election to a municipal office is required to register as a
candidate

witl

the COPP "within five days after becoming a candidate".

Under Montana campaign finance law, an individual becomes a
candidate by filing "a declaration or petition for nomination,, Mont. Code Ann.
$

13- i - 10 I (8)(a). On

April 22, 2O2L, Gregory filed a Declaration for Nomination

and Oath of Candidacy with the Cascade County Elections Department
declaring his candidacy for election to a municipal office in the City of Great
Falls (FOF No. 2). By Illing a Declaration for Nomination with the Cascade
County Elections Department, Gregory Schoby became a candidate under
applicable Montana campaign finance law.
Gregory Schoby became a candidate for election to a municipal office in

the City of Great Falls on Aprn22,2021 by fiIing a Declaration for Nomination
and Oath of Candidacy with the Cascade County Elections Department (FOF
No. 2). Under Mont. Code Ann. S13-37-206(1), candidate Schoby was required

to file a statement of candidate with the copp for this election on or before
Apnl 27 , 2027,

fle

days after becoming a candidate. Candidate Schoby filed
Dodd. u.
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his Statement of Candidate with the COPP on June 2l , 2027, latr'l than live
days after becoming a candidate (FOF No. 3).
Sufficiencv Findine No. 1: Gregory Schoby failed to file tJle required
Statement of Candidate report with the COPP within 5 days of filing
for municipal office.
There are sufficient facts to find candidate Schoby violated the

requirements of Mont. Code Ann. S13-37-206(1), by failing to file a Statement
of Candidate with the COPP within five days of becoming a candidate as

required by law. Candidate Schoby filed the Statement of Candidate on June

21,2021,55 days late.
C amp

aig n Finance Re p orting

The COPP's investigation into t]1is matter determined that candidate
Schoby failed to timely file a campaign finance report. On his Statement of
Candidate, candidate Schoby certified that his campaign expenditure activity

would exceed $5OO.00 (FOF No. 4). Municipal candidates who anticipate
"receiving contributions in a total amount of less than $SOO and anticipates

making expenditures in a total amount of less than $500 for all elections in a

campaign'are exempted from filing campaign finance reports, 44.11.3O4,
Administrative Rules of Montana. However, in this case candidate Schoby
indicated on his Statement of Candidate that his expenditures \ryould exceed
$500.00, meaning tJ:e campaign would be required to financial reports under
Mont. Code Ann. 913-37-226.

Municipal candidates must file finance reports starting "on the

2Om

day

of June ...of the year of the election in which the candidate participates", Mont.

Dod.d. u. Schobg
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Code Ann. Sl3-37 -226(41(a), June 20 being the date t1.e

initial campaign

finance report is due for municipal candidates was established by
Montana Legislature through its passage of House Bill

7

1

th,.e

2027

; HB 71 took effect on

April 8, 2021, when it was signed into law by Montana Governor Greg
Gianforte. With June 20 falling on a Sunday, the due date for the irritial report

for 2027 municipal candidates was pushed to Monday, June 21, Mont. Code
Ann. $1-1-216(1)(a), Al1 municipal candidates who indicated that their
campaign expenditure s would exceed $500.00 in total had campaign finance

reports due on or before June 21,2021.
Candidate Schoby became a candidate in 2O2l by filing a Declaration for
Nomination and Oath of Candidacy on April 22,2027, after the provisions of
HB 71 took effect. Because he certified that campaign expenditures would
exceed $500, candidate Schoby's initial campaign linance report \r/as due on or
before June 21,2O2L. This report was required to disclose all contributions
received and expenditures made by candidate Schoby between April 22 (the

date he became a candidate) and at least June 15, 2O2O (five days prior to the
date of filing), S13-37 228(1), Mont. Code Ann.

Sufficiencv
No. 2 : Gregory Schoby failed to file the required
campaign finance report with the COPP due June 21, 2O2L.
There are sufficient facts to find candidate Schoby failed to Iite a C-5
campaign finance report disclosing contributions received and expenditures
made between the start of his campaign and June 15 on or before June 21,

2027 as required under Mont. Code Ann. SL3-37-226(41(a), (FOF No. 5).

Dodd. v. Schobg
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The Commissioner notes Candidate Schoby's June 7, 2O2l Facebook

post soliciting contributions indicates that his campaign engaged in reportable

contribution and expenditure activity during the reporting period (FOF No. 3).
By failing to timely file his initial C-5 campaign finance report, candidate
Schoby failed to disclose reportable election activity and deprived opposing
candidates, political committees, and interested members of the public of this

information.

DECIsIOII
The Commissioner has limited discretion when making the determination
as to an unlawful campaign practice. First, the Commissioner "sha-ll

investigate" any alleged viola on of campaign practices

law. Mont.

Code Ann.

S 13-37-111(2)(a). The mandate to investigate is followed by a mandate to take

action; where tltere is "sufficient evidence" of a violation the Commissioner

must ("shall notify," see id.., atS 13-37-124) initiate consideration for
prosecution.
Second, having been charged to make a decision, the Commissioner

must follow substantive law applicable to a particular campaign practice

decision. This Commissioner, having been charged to investigate and decide,
hereby determines that there is sufficient evidence to show that Candidate
Schoby violated Montana's campaign practice laws, including, but not limited

to the laws set out in the Decision. Having determined t]lat sufficient evidence
of a campaign practice violation exists, the next step is to determine whether

Dodd v. Sclnfu
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there are circumstances or explanations that may affect prosecution of the
violation aad/or the amount of the fine.
The failure to fully and timely report and disclose calnot generally be
excused by oversight or ignorance. Excusable neglect cannot be applied to
oversight or ignorance of the law as it relates to failures to file and report. See
Matters of Vin@nt, Nos. COPP-2O13-CFP-006, 009 (discussing excusable
neglect principles). Likewise, the Commissioner does not normally accept that

failures to file or report be excused as de minimb. Id. (discussing de minimi,s
principles).
Because there is a finding of violation and a determination that de
minimis and excusable neglect theories are not applicable to the above
Sufficiency Findings, a civil fine is justified. Mont. Code Ann. g lS-S7-124.
The Commissioner hereby issues a "sufficient evidence" Finding and Decision

justifying a civil fine or civil prosecution of Candidate Schoby. Because of the
nature of the violation, this matter is referred to the Count5r Attorney of Lewis
and Clark County for his consideration as to prosecutiot. Id., at (1). Should
the County Attomey waive the right to prosecute (id., at

within

3O days (dd., at (U)

(21)

or fail to prosecute

this Matter returns to this Commissioner for possible

prosecution.
Most of the Matters decided by a Commissioner and refered to the
County Attorney are waived back to the Commissioner for his further

consideration. Assuming that the Matter is waived back, this Finding and
Decision does not necessarily lead to civil prosecution as the commissioner
Dodd, u. SchobA
Page 7

has discretion ("may then initiate" see id.l in regard to a legal action. Instead,

most of the Matters decided by a Commissioner are resolved by payment of a
negotiated

fine. In setting that fine the Commissioner will consider matters

affecting mitigation, including the cooperation in correcting the issue when the

matter was raised in the Complaint.
While it is expected that a fine amount can be negotiated and paid, in the
event that a fine is not negotiated and the Matter resolved, the Commissioner

retains statutory authority to bring a complaint in district court against any
person who intentionally or negligently violates any requirernent of campaign

practice law, including those of Mont. Code Ann. S 13-37-22691(al, 13-37228(71. See id., at $ 13-37-L28. Full due process is provided to the alleged

violator because the district
DATED this

day

will consider the matter de nouo.

ofJure

2O2L.

Jeffrey
of Political Practices
Of the State of Montana
P.O. Box 2O24AL
L2Og 8th Avenue
Helena, MT 59620
Phone: (406)-444-3919
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FILED
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CIERK OFTHE SUPREME COURT
STATE OF MONTAM

IN THE SUPREME COURT OF THE STATE OF MONTANA

Case Number: OP 16-0522

oP t6-0s22
JEFF ESSMANN, in his individual capacity as a
registered Montana voter and in his capacity
as Chairman of the Montana Republican Party,

FILED
sEP

Petitioner,

13

2016

rd smftn

v

CLERK OF THE SUPREME COURI'
STATE C'F MONTANA

THE STATE OF MONTANA, by and through its
Secretary of State, LINDA McCULLOCH, and by and
through its Commissioner of Political Practices,
JONATHAN MOTL, sued in their official capacities,

ORDER

Respondents,
and

ROGER ROOTS, a necessary party pursuant
to MCA Section 27-8-301,
Respondent.

On September 7, 20L6, Petitioner Jeff Essmann, by counsel, filed a "Petition for
Extraordinary Relief, Writ ofMandate, and TRO/lnjunction in OriginalProceeding" with this
Court, together with a separate Motion for Temporary Restraining Order and his swom

affidavit. Essmann maintains that the name of Respondent Roger Roots, a Libertarian
candidate for the office of Secretary of State, must be removed from the general election

ballot in light of his failure to comply with $$ 2-2-106,13-37-225 and l3-370-226,MCA.
Essmann invokes $ 13-37-126(l), MCA, which provides that a candidate who fails to file

with the office of the Commissioner of Political Practices the forms mandated by the
foregoing statutes may not appear on the official ballot for the general election. Specifically,
Essmann argues that Roots failed to file campaign finance disclosure reports (C-5s) with the

Commissioner of Political Practices (COPP), as required by $ I 3-37 -225,MCA, and failed to

I

file the required business disclosure report (D-l), as required by g 2-2-106, MCA. He
requests that we issue a writ of mandate requiring Respondent Motl to come into compliance

with $ l3-37- 126( l) and (3), MCA, by immediately notifying the election administrators for
each Montana County that Roots is not eligible to appear on the 201 6 general election ballot.

Essmann also asks that we mandate Respondenl Linda McCulloch to perform duties
imposed upon her by law, including the duty to properly certify on the general election ballot

only the names of persons who are lawfully entitled to be named thereon, and asks that we
direct McCulloch to prevent County election administrators from processing, printing or

providing to voters a 2016 ballot that contains Roots' name

as a gandidate

lor the office

of

Secretary of State.
On September 7, 2016, we issued an Order giving Respondents until noon on Monday,
September 12,2016, within which to file a response to Essmann's petition and motion. On
September 12, Respondents Roger Roots, the Commissioner olPolitical Practices, and the
Secretary of State complied with our order by filing responses. In addition, counsel for
Essmann filed a notice of supplemental exhibits and authority.

We first address the pertinent provisions of the statutes at issue.
2-2-106(l)(b), MCA, obligates

a candidate

Section

for statewide office to file a business disclosure

statement (Form D- l ) with the Commissioner of Political Practices on a form provided by the

Commissioner within five days of the time that the candidate files for

office.

Section

13-37-225, MCA, obligates candidates lor statewide office to electronically file with the

Commissioner periodic reports ofcontributions and expenditures made by or on behalfofa
candidate, and $ 13-37-226( I ), MCA, sets forth the dates upon which rhe electronic reports
shall be filed prior to an election. Section 13-37-126(l), MCA, provides that the name of a
candidate may not appear on the official ballot for an election ifthe candidate fails to file the
statemenl or report required by $ 2-2-106, MCA, or this chapter. Section l3-37-226(3),

MCA, provides that it is the obligation of the commissioner to submit

a

written statement

notirying the Secretary ofState and the election administrator ofthose instances in which a
candidate has not complied

with g 2-2-106 or the provisions of this chapter.
)

The

Commissioner submitted this written statement to the Secretary of State on August 18, 2016,
and it did not contain the name of Roger Roots. The Secretary of State certified the ballot on

August 25, 2016.
The Responses

Roger Roots. Candidate Ro ger Roots represents in an affidavit filed as his response to
our Order that he filed his candidacy papersjust before the fi[ing deadline, on the last date for

filing as a statewide candidate, and that he has complied with all requests for forms

and

documents at this time.

The COPP. The COPP , by counsel, submits a memorandum opposing Essmann's

petition. The COPP also submits Motl's affidavit and the affidavits of Kymberly Trujillo,
program services director at the office of the COPP, and Mary Baker, former director

of

candidate and committee services for the COPP. Motl's aifidavit attests that he properly

notified the Montana Secretary ofState prior to the primary and the general election ofthose
candidates whose names could not appear on the

official ballot, and that neither notice listed

Roots' name. The affidavit also relates that regular agency protocol over 40 years has been
to work with any candidate who wants to stay on the ballot, so that the candidate can file a
corrective but late filing and meet the requirements ofsection 13-37- 126(l ), MCA. This was
done with Roots. Motl relates that multiple legislative and local govemment candidates have

late-filed their campaign finance reports in the past, and it is the practice of his office to
allow them to remain on the ballot as candidates upon filing ofthe required forms, subject to
a campaign

practice violation for late filing.

Trujillo's affidavit reflects that Roots filed a campaign finance report on August

12,

2016, for the period ending July 30,2016. Baker's affidavit attests that she recalls dealing

with Roots in March of 2016, and receiving his statement of candidacy (C-l) and financial
disclosure (D- l ) forms at that time. She further represents that Roots' original D- I lorm has

been misplaced. Baker relies upon her specific memory as well as the fact that she
contemporaneously marked Roots' statewide candidate llowchart to reflect receipt ofthe D-l

form.

3

The COPP argues that a writ of mandate rnay not issue 10 correct action already taken.

A writ of mandate or mandamus may be issued only to compel the performance of
that the law specifically requires

of that office.

Section 27-26- 102,

an act

MCA.

The

Commissioner has already complied with his statutory duties by submitting the required

written statements to the Secretary of State, notirying her office ofthose candidates whose
names may not appear on the election ballot, and the Secretary ofState has already complied

with her statutory duties by certifying candidates for the 2016 general election ballots.
Because both offices have already fulfilled their respective statutory duties, their actions

of

cannot be undone by writ of mandate. The COPP f'urther argues that without a writ

mandamus, there is no basis for Essmann's request lor an injunction, and that the petition
must therefore be denied.

As to the merits, COPP argues that Roots did timely file his
recently filed a duplicate

D-l

D-l

in March, 2016. He

at the request olthe COPP given that the original form was

misplaced, and that form is available for review by the public. With respect to the filing

of

campaign finance reports, COPP recites its 40-year history of encouraging and assisting
candidates to stay on the ballot through corrective but late filing, as was carried out with
Roots with respect to the late

filing of his campaign finance report. This consistent approach

employed by multiple Commissioners has never been challenged by the legislature.
Furthermore, the COPP argues that

"[]ate filing of a statement or report is simply not

a

failure to fi1e," and it is a failure to file that renders a candidate ineligible for appearance on
the

official ballot. Finally, it maintains it cannot remove Roots from the ballot lor failing to

file a September, 2016 campaign finance report because the Commissioner may remove

a

candidate's name from the general election ballot for failure to file statements through the
last reporting period belore August I 8, 201 6, and not beyond. The COPP therefore asks that

we deny Essmann's petition in its entirety.

The Secretary of State. The Secretary of State also asks that Essmann's petition be
denied in its entirety.

It is the duty of the COPP to notify the Secretary of State when

a

candidate has not complied with the provisions of g 2-2-106, MCA, and she received no

4

notice from the COPP that Roots was not in statutory compliance. She further argues that
under the plain reading of the foregoing statutes, her office does not have the statutory
authority to remove candidates from the ballot. She relates that she properly certified the

ballot on August 25, 2016, pursuant to her statutory duties, and thal the preparation,
processing and printing of the ballots in Montana's counties has already commenced, with 50
counties having already approved their ballots for printing and the printing process in those

counties having already begun. She argues that any delay in this process

will

prevent

election administrators from sending out ballots to military and overseas voters by the federal
and state deadline

of September 23,2016.

The Secretary ofState also argues that Essmann has known

ofMotl's representations

with respect to names that may not appear on the ballot since August I 8, 2016, and therefore
he could have brought this action immediately, before the ballots began to be processed and

printed. She maintains that were we to grant Essmann's petition at this late date, the whole
certification and printing process would have to begin anew, thus jeopardizing the rights

of

all voters and all other candidates in the electoral process.

Determinolion
Based upon the foregoing, we conclude that Essmann's petition must be denied. As a

procedural matter, we cannot now mandate or compel the performance ofduties that were
duly performed by the COPP and the Secretary of State a month ago, nor as a practical matter
can we enjoin the Secretary ofState to direct each election administrator around the State

of

Montana to keep Roots' name from appearing on ballots that are already being processed and

printed. It is too late to take this action,

as

due at the election administrator offices for

only ten days remain before printed ballots are

mailing. Were we to take the action urged

by the

Dissent, the election process for all voters and all candidates across the State of Montana

would be compromised.
We further observe that, given the attestations of Roots, the COPP, and the Secretary

of State, it has been established that Roots timely filed his form

D-l in March, 2016 as

required pursuant to $ 2-2- 106, MCA, and that he electronically filed as ofJuly 30, 2016 the
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C-5 form required under g 13-37-225, MCA. Roots' next C-5 was not due to be filed until
after the COPP timely notified the Montana Secretary of State about whose names could not
appear on the

ballot. We concur with the COPP's observation that under $ l3-37-126(l),

MCA, it is the failure to file the requisite statements or reports that deprives
the right to appear on an

a candidate

of

official ballot, and that a delayed filing does not constitute a failure

to file. We further conclude that because the requisite forms have now been filed, Essmann
and members of the generalpublic are not deprived

ofthe right to examine such forms. For

the foregoing reasons,

IT IS ORDERED that Essmann's petition for extraordinary relief, writ of mandate,
and TRO/Injunction and his motion for a temporary restraining order are DENIED.

The Clerk of this Court shall provide immediate notice of this Order to Roots
personally and to counsel of record,

DATED thisll$ayof Septemb er,2016.

6th*Justice
We Concur:

Justice

/.^

/
Justices
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Justice Laurie McKinnon, dissenting.

Section I 3-37- | 26( I ), MCA, requires that "a candidate may not appear on the official
ballot for an election ifthe candidate or a treasurer for a candidate/ails toJile any statement

orreportasrequiredby2-2-l06orthischapter;'(Emphasisadded.)
MCA, requires that "[e]ach candidate lor

Section 2-2- 106(

office elected from

a statewide or a state

a

l)(b),

district

shall, within 5 days ofthe time that the candidate liles for office, file a business disclosure
statement with the commissioner of political practices . . .

."

(Emphasis added.) Section

l3-37-226(l)(b), MCA, requires that a candidate for a state olfrce "shall file reports
electronically as follows: on the I" day of each month from March through November during
a year in which an election is held

[.]"

(Emphasis added.) Finally, in carrying out these

mandates, "the commissioner shall, by a written statement,

notifi the secretary of state and

the election administrator conducting an election when a candidate or
has not complied

with2-2-106 or the provisions ofthis chapter

may not appear on the

official ballot," Section

a

candidate's treasurer

and that the candidate's name

13-37 -126(3)(a),

MCA. The commissioner

"shall provide the notification" to the secretary ofstate before the certification deadlines

set

forth in g l3-37-126(3)(a)-{b), MCA, (emphasis added).
Pursuant to these provisions, Roger Roots, a Libertarian candidate lbr office ofthe
Secretary of State, was required to file a business disclosure report by March 19, 2016. The

report Roots claims to have filed in compliance with $ 2-2-106, MCA, cannot be found by
the COPP and the COPP indicates it has been "misplaced." Nonetheless, Roots currently
represents that he "complied with all requests for lorms and documents at that time, although

I regard many of these requirements

as

unconstitutional." The Commissioner refers to

intemal spreadsheet in which COPP staff placed an

"X" in the column for Roots'

an

business

disclosure report indicating at some point it was received by the COPP. On September 7,

2016, nearly six months after the report was due, there is now actual evidence that Roots

filed

a business

disclosure repo(.

Ifa

candidate fails to file a business disclosure report as

required by $ 2-2-106, MCA, the candidate's name may not appear on the official ballot.
section l3-37-126(l),MCA. These requirements are not discretionary; the statute sets forth
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a time period within which the report must be filed and the information which must be

included. Roots has not complied with these provisions and the COPP should notify the
secretary of state of Roots' noncompliance. The bottom line is that the voters of Montana
have not had the benefit

ofRoots' business disclosure report, which

is the underlying purpose

for filing the report in the first instance.
Roger Roots has also failed to file four of the five campaign finance reports required

by $ l3-37-226(lXb), MCA. Arguably, the single report he has filed is not in compliance
with the statute due to its inclusion ofseveral reporting periods in one report. The statute, as
well

as the

Commissioner's promulgated reporting calendar, required Roots to file campaign

finance reports on

April l, May

23, June

l,

June 27, August

l, and September l, 2016. Roots

filed one report on August 12, 2016, for a reporting period from April l, 2016 to June 30,

2016. Also, the Commissioner changed Roots' C-5 report to reflect a reporting period
including July 30,2016, based upon a phone conversation with Roots' campaign and without
any certification from Roots regarding its accuracy as required by the C-5 reporting form.
The COPP failed to notify the secretary of state of Roots failure to file campaign finance
reports in accordance with the clear reporting provisions of g 13-37 -226(l Xb), MCA.

I cannot accept any interpretation ofthe aforementioned statutes other than that the
relevant provisions mandate timely disclosures-the plain language

ol the provisions

themselves mandate a timeline and speciff the dates upon which particular reports are to be

filed.

See $

l3-37-228, MCA, "[r]eports filed under l3-37-225 and 13-37 -226 must be filed

to cover the following time periods even though no contributions or expenditures may have
been received or made during the
the period of time from the closing
a report . . .

."

period"

and

"(2) Subsequent periodic reports must cover

ofthe previous report to

5 days before the date

Significantly, there is nothing in the statute that prevents

a

of filing

of

timely report from

being amended. There are no statutory provisions, in contrast to the mandate fortimely filed
reports, which would foreclose a procedure allowing for amendments. In light of these

deficiencies-failing to file four out of five campaign finance reports and one business
disclosure report-l cannot conclude that Roots and the
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copp have complied with

the

mandate of these statutes.

It is no excuse

that practices of the COPP in the past have

tolerated variance from these clear statutory provisions. The statute does not afford the
COPP discretion in its application nor provide any measure of choice orjudgment on the part

of the COPP in enforcement of these provisions.
The majority faults me for taking a position which would "compromise" the election

process. Respectfully, I cannot think of a more compromised process than allowing for an

unlawful ballot resulting from business disclosure and campaign finance reporting violations
to be submitted to Montana voters, particularly when there still remains time to correct the

eror.

Should the election prove close between two candidates, votes that Roots will

inevitably receive

will draw into question the integrity of the election

and the validity of a

candidate who wins by a narrow margin. Section 13-37-126(3), MCA, mandates that "the

commissioner shall, by a written statement,

notiff the secretary of

state and the election

administrator conducting an election when a candidate or a candidate's treasurer has not
complied with2-2-106 or the provisions of this chapter and that the candidate's name may
not appear on the official ballot." The Commissioner has failed to notiff the secretary
state of Roots'noncompliance

of

with mandatory reporting provisions. A writ of mandate is

appropriate to require the Commissioner to provide notification of noncompliance, which

undisputedly has never been done. Additionally, Petitioner has requested that a restraining
order be issued "prohibiting any ballot containing Roots' name from being processed, printed
or provided to voters."

I do not agree that this Court is powerless to issue a remedy to correct these violations
and, to the extent we conclude otherwise,

I dissent.
Justice

I
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TO

Cascade County
Rina Ft Moore, Clerk & Recorder / Election Administrator
Great Falls Primary Municipal Election

FROM

Deborah Belford
Compliance Specialist

DATE:

June29,2021

ln accordance with the provisions of section 13-37-126, Montana Code Annotated
(MCA), please be advised that the persons listed below, whom you have certified as
City candidates, have satisfied the reporting requirements of Title 13, chapter 37,
MCA.

Joshua Copeland, Vanessa Hayden, Eric J Hinebauch, Joe McKenney,
Gregory Schoby, Paige Turoski, Susan J. Wolff

All candidates have satisfied the requirements with Commissioner of Political
Practices. Thank you.

COMMISSIONER OF
POLITICAL PRACTICES

STATE OF MONTANA
JEFF MANGAN
COMMISSIONER
TELEPHONE 1406l, 44/,-2542
FAX (4061 44.t-1643
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P.O.BOX202401

HETENA MT59620-2401

www,politica lpractices,mtgov

June 30,2021

ChristiJacobsen
Montana Secretary of State
Capitol Building - Room 260
P.O. Box 2O28O1
Helena, Montana 59620-2801
Dear Secretary Jacobsen:

This letter is to notify the Secretary of State that the Commissioner of Political Practioes
ft3_scompleted the requirement listed on the 2021 MunicipalCalendar Deadline Activity,
MCA 13-37-126(3).
The Commissioner of Political Practices has communicated with all Montana Counties
regarding nn3A.fi-37-201. AllMontana Counties who are holding a202l Munlclpal
Primary Election have received a letter of the persons listed wtro have satisfted thL
reporting requirements of TiUe 13, Chapter 37 MCA with the Commissioner of Political
Practices.
Please feel free to contact our offioe if you wish further information.

JeIf Mangan
Commissioner of Political Practices

