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2848297 

 

September 26, 2019 

 

 

Board of Commissioners of Cascade County 

325 2nd Ave. N. 

Great Falls, MT 59401 

 

 RE: Appeal of Zoning Board of Adjustment Decision 

 

Dear Commissioners: 

 

Pursuant to Section 12.3.5.1 of the Cascade County Zoning Regulations, and on behalf of our 

client, Madison Food Park, LLC, and Big Sky Cheese, LLC, we present this petition to appeal 

portions of the Zoning Board of Adjustment’s decision on Special Use Permit No. 006-2019 

(attached). 

 

We appreciate the time and work the Board of Adjustment applied to our client’s application, 

considering comments from members of the public, and the ultimate decision.  We appreciate the 

Board’s approval of the project, but have concerns with several of the conditions added to those 

proposed by planning staff. 

 

Section 12.3.5.1 of the Zoning Regulations requires us to file this petition and to specify the 

“grounds of the illegality” to any portion appealed.  Therefore, for the reasons stated below, we 

appeal the following conditions and respectfully ask the Commissioners to remove them from the 

Special Use Permit approval.  The numbers below correspond to the numbers of the conditions 

cited in the Board of Adjustment’s approval letter which we appeal. 

 

2.   The Applicant obtains the necessary water rights from the Montana 

Department of Natural Resources and Conservation (“DNRC”).  The 

Applicant shall be required to place meters on wells and submit quarterly 

reports to the Planning Department, and obtain water rights if usage exceeds 

the exempt well levels provided by DNRC. 

 

There are multiple problems with this condition of approval.  First, exempt wells do not obtain 

“water rights” but are subject to a notice of completion.  Therefore, the first sentence of the 

condition is impossible to meet.  Second, whether meters are required on wells and any associated 

monitoring obligations is solely within the purview of the DNRC.  The Board of Adjustment does 

not have the authority to supplement or deviate from DNRC rules and regulations.  Further, as a 

practical matter, the Planning Department is not equipped to monitor quarterly well usage reports 
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and lacks the authority to intervene in the event of any deviations, which are solely for DNRC to 

enforce.  For these reasons we respectfully request the Commissioners delete this condition of 

approval because Big Sky Cheese, LLC, is obligated to abide by DNRC’s rules and regulations 

regardless whether the facility utilizes exempt wells or obtains specific water rights. 

 

3.   The Applicant obtains approval from the City-County Health Department 

and Montana Department of Environmental Quality (“MDEQ”) for a new 

public water supply/wastewater system.  The Board requests the DEQ 

consider requirements for the wastewater ponds to be lined.  The Board 

requires the applicant to provide quarterly reports on the wastewater 

monitoring wells to the Planning Department. 

 

Big Sky Cheese, LLC, appreciates and understands the need to obtain all required public water 

supply and wastewater treatment permits from the City-County Health Department and MDEQ 

and will abide by all such permit requirements.  Our concern is with the final sentence.  

Wastewater monitoring wells are not typically required by MDEQ and the Board of Adjustment 

lacks all authority to require such wells, any associated monitoring, and any resulting reporting 

requirements.  This condition does not explicitly require the installation of monitoring wells, but 

implicitly does via the requirement for reporting.  It lacks the specificity necessary to know how 

to satisfy the condition even if the Board had the authority to supplement or deviate from 

MDEQ’s authority, rules and regulations.  Therefore, we respectfully request the Commissioners 

delete this condition of approval.  Doing so will have no bearing on Big Sky Cheese, LLC’s 

obligations to comply with all public water supply and wastewater permitting requirements. 

 

7.   Operation hours shall be limited to 7:00 AM to 7:00 PM. 

 

Because of the nature of the proposed facility as a cheese processing plant, some activities such as 

routine maintenance, cleaning and disinfection of equipment, wastewater treatment plant 

operations and similar tasks will be occurring at the facility as much as 24 hours a day.  

Therefore, it is impossible to both operate the facility and abide by this condition of approval.  

There are no findings of fact or conclusions of law adopted by the Board of Adjustment which 

would support the imposition of this condition.  The facility is located more than a mile from any 

other existing structures and the site was chosen specifically because of the extremely low density 

of housing and other land uses in the area.  Therefore, the facility is in an appropriate area for the 

proposed use, there are no other land uses limited on hours of operation in the area, there are no 

findings of fact which support limiting these hours, and it would be impossible to operate the 

facility with such limitations.  We respectfully request the Commissioners delete this condition of 

approval. 
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8.   All cheese manufacturing process activities must occur inside a fully 

enclosed building and not be visible to the general public, with air from the 

internal cheese manufacturing process being treated or filtered to address 

odor concerns.  The applicant is to design and adopt odor control measures. 

 

Our concern with this condition of approval is that it is too vague to allow our client to know how 

to comply or to allow the Planning Department to know when the condition has been met.  

Generally speaking, all manufacturing process activities will be occurring inside the facility and 

exhaust ducts will utilize filters to reduce or eliminate odors.  However, the condition is worded 

in such a way in which it could be interpreted as preventing deliveries of milk or other supplies 

used in the manufacturing process because they occur outside the building.  Plus, there are no 

specifications to determine what “odor control measures” are acceptable.  Certainly, Big Sky 

Cheese, LLC intends to conduct its manufacturing inside and ensure there are no unreasonable 

levels of odors.  However, the facility is located in an area with significant agricultural operations 

which generate a host of odors, none of which are subject to requirements to be conducted 

indoors and with odor control measures.  Therefore, we respectfully request the Commissioners 

delete this condition of approval. 

 

12.   The Applicant is to execute or obtain and record a road easement from US 

Highway 89 to the parcel the Cheese Processing Plant is located on. 

 

We have two primary concerns with this condition.  First, there are no findings of fact and 

conclusions of law adopted by the Board of Adjustment to explain the basis for requiring an 

easement – i.e., no finding that there is some intervening private land that might prevent access to 

the cheese processing facility.  Thus, we are unable to determine what concern this condition is 

attempting to address.  Second, we anticipate all the land will be owned by Madison Food Park, 

LLC.  Under Montana law, a landowner cannot grant an easement to itself.  Thus, upon recording 

of such an easement, the easement automatically terminates by operation of law and we would 

never be able to comply with this condition.  Therefore, we respectfully request the 

Commissioners delete this condition of approval. 

 

14.   Livestock and dairy cows are prohibited on site. 

 

There are no findings of fact and conclusions of law adopted by the Board of Adjustment to 

explain the basis for prohibiting livestock and dairy cows on the Madison Food Park site.  The 

project is located in the Agricultural zoning district that expressly permits livestock and 

agricultural production as a permitted use.  There is no basis explained in the record of the 

proceedings to justify eliminating a permitted use under the zoning regulations.  Further, the 

project is surrounded by agricultural land uses including crop production and livestock grazing.  
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While Big Sky Cheese and Madison Food Park do not have plans for livestock use on the 

property, the property contains thousands of acres and some leasing for grazing could be a useful 

option.  Therefore, we respectfully request the Commissioners delete this condition of approval. 

 

15.  Design Standards regarding width, pavement and subsurface for access road 

to accommodate emergency vehicles and provide for dust control shall be 

implemented. 

 

Our concern with this condition is the requirement for paving the road.  There are no findings of 

fact and conclusions of law adopted by the Board of Adjustment to explain the basis for requiring 

paving, particularly where many of the roads in the area are constructed to a gravel standard.  The 

zoning regulations do not require roads to be paved as a condition of approval for a special use 

permit.  Madison Food Park does expect the road to eventually be paved.  However, there are 

several methods of dust control which can be implemented in the interim which would 

significantly reduce or eliminate the potential for any significant dust arising from use of a gravel 

surface.  Therefore, we respectfully request the Commissioners revise this condition of approval 

to remove the paving requirement and, instead, require dust control measures. 

 

16. Applicant shall provide emergency secondary access. 

 

There are no findings of fact and conclusions of law adopted by the Board of Adjustment to 

explain the basis for requiring a secondary access.  Further, there are no specifications in the 

condition of approval to allow our client to know how to meet the condition, or to allow the 

Planning Department to know whether the condition has been met.  The Planning Department 

requested comments from the Fire Department and the Department declined to provide any.  We 

presume this condition is rooted in the County’s Subdivision Regulations, but no such 

requirement exists in the County’s Zoning Regulations.  Having not been requested by the local 

volunteer Fire Department and having no findings of fact and conclusions of law supporting the 

imposition of the condition, we respectfully request the Commissioners delete this condition of 

approval. 

 

17. Applicant obtains fire suppression cistern approval from the Rural Volunteer 

Fire Department for the fire suppression system. 

 

Because the cheese processing plant is a commercial facility, the design and construction, 

including fire suppression systems, will be required to meet State of Montana Building Codes 

through the State’s permitting process.  This condition, as worded, lacks any specificity for our 

client to know how to meet the condition, or to allow the Planning Department to know whether 
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the condition has been met.  Therefore, we respectfully request the Commissioners delete this 

condition of approval, or revise it to default to State of Montana Building Code requirements. 

 

We thank you for your consideration of our petition of appeal.  This appeal has been duly verified 

by Edward Friesen, as authorized member of Big Sky Cheese, LLC and Madison Food Park, 

LLC.  Please let me know if you have questions or need additional information. 

 

Very truly yours, 

 

      GARLINGTON, LOHN & ROBINSON, PLLP 

 

 

 

      Alan F. McCormick 

Direct Line:  (406) 523-2518 

Email:  afmccormick@garlington.com 

 

AFM:jdl 

Enclosure 
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Beginning at 1:24:00 of the audio (Following Mr. Hopkins reading the amended motion.   

M. Levine:   Mr. Chairman I move to amend the motion as was just read by planning Staff.  

Chair:  The amended motion. 

M. Levine:  Correct 

Chair:  The amended motion is on the floor for the amended motion.  Do we have a second for that. 

Unidentified:  I will second 

Chair:  We have a motion and a second.  Is there any discussion.  

M. Levine:   Mr. Chair, Charles, county attorney, have we sufficiently laid down our reason for our 
findings.   

Chair:  Would you say that again?  I don’t think I followed you.   

M.Levine:  So we are required to explain what we are doing and why we are doing it.  I think we have 
explained what we are doing in the motion but have we sufficiently explained why.   

Chair:  My intent with that first part of the motion which I originally made and you have now modified 
where I said that we are adopted the findings of fact on page two as well as the findings with respect to 
the analysis of the  criteria and my reading of that criteria on pages 2 through 24 were that they went 
through the criteria and that they made finding with respect to those criteria.  By wording that it the 
way worded it is that we are adopting those findings.  So yes, my impression is that we have made 
findings consistent with the public input and staff report and that would be sufficient to support the 
motion.   If that is all right I am trying to get straight in my head.   The staff report is where it all started 
and then we got the input from the public and we tried the request from the applicant.   And so our 
motion now is to approve that applicant request based on the previous information we had along with 
the added conditions along to the amended motion.  Is that the way you understand it?  

C. Yonker:  Mr. Chair if I could just interrupt briefly.      I think what you have on the table right now is a 
motion to amend the previous motion and that has been seconded.   So, you have not yet voted to 
amend it.    

Chair: We have to approve the amended.  

C.  Yonker:  Correct, so you still have it pending as an amendment that the board is going to consider.   
And then once the Board acts on whether it wants to amended that motion or not you have completed 
that phase of the deliberation. I hope that makes sense.  

Chair:  Well I hope we are going to approve the amended motion that we just spent all this time on.  

Yonker:  Yes it is just that the Board agreed to proceed with the motion as amended you are not voting  
the amended motion at this time.   I just want to make that clear.  

Chair:  Isn’t that what Michelle….. I think at this point we need to call the question whether or not we 
want to agree to amend the motion.  Is that what your are saying.  

Yonker: That is correct.   



Chair: We need to agree on whether we are amending the motion. Right 

Yonker;  Correct.  

Chair:  Do you want to amend the motion or not.  The First vote on the amendment then you can vote 
on the whole thing.    

Uidentified:  So We need a second on that?  

Yonker:   We have a second 

Chair:  I am getting a little confused here we keep going back and forth.  All in favor of the amending the 
motion  say aye.    

All said aye  

Chair:  Now we can vote on the amended motion.  Is that correct.  

Yonker:  Correct.  

M.Levine:   And for I think we need to just lay down more track regarding our reasons.  And I think that 
our findings include what was based in the staff report as well all of the substantial public comment we 
received as well as the additional information from the permit applicant as well as the review of the 
standards.  That we took all of those things into account and considered the potential impacts and that 
we have tried to mitigate those impacts as best we can with the conditions that we have set forth.  And 
that those conditions should mitigate the traffic concerns,  provision of services, soil erosion, 
sedimentation and stormwater runoff, protection of water supply, protection of adjacent land owners 
as well as considering the nature  and character of the surrounding area which is primarily agricultural.  
That this project is allowed as a special use in the agricultural district.  I think we have considered that 
character and we have tried to resolve the potential conflict between the special use permit and 
adjacent land owners and that we have considered the growth policy objectives, and that we have done 
what we could to consider  the public concerns regarding the project.    And I think that is in part the 
basis for our thought process regarding this special use permit application.  

Chair:  Isn’t that what primarily all those conditions were to address all that what you just said? 

M. Levine:  Right.  And that we took into account not only the staff report findings but also the 
substantial public comments and information.  That (the motion) just said the findings in the staff report  
So I just want it to be a little bit broader regarding our consideration and what we took into account.    

Chair:   Ok now then.  I already forgot did we did we have a motion to accept the amended? 

(Can’t understand) 

Chair: Do we have a second? 

(Can’t understand) 

Chair: Ok I understand we amended it. That was my question are we going to vote on the, the amended, 
amendment?  

(can’t understand) 



Chair: Can I have a motion to that affect  

(Can’t understand) 

Chair:  All right I will call for a vote.  All in favor.   Aye 

Opposed.  (None) 

Chair:  Motion carries 
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